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This court will not disturb the judgment of a state court onresting
andFederal non-Federal grounds if the latter are sufficient to sustain

the decision.
The court thestate determines extent and powersoflimitations con-

by corporations.ferred the State on its
A corporation is not en titled to all the whichimmunities to individuals

entitled, mayare and a State withhold corporationsfrom its privi-
and powers of which itleges constitutionallycannot deprive indi-

viduals.
A statute limiting powersstate the of corporations and individuals

bemay as toconstitutional formerthe, although unconstitutional
latter;the ifand, separable,as to willit not beheld unconstitutional

corporátionat instancethe of a unless clearly appearsit that the
would havelegislature corporationsnot enacted it as to separately..

permits separableThe same rule that ófsections a statute to be declared
unconstitutional without void,the entirerendering appliesstatute

separable provisions of ato section a.of statute.
Kentuckyprohibition 1904,The in 1 of the statute of against per-§

corporationssons and schools formaintaining personsboth white
ifnegroes separable,and is and even an unconstitutional restraint

is corporations,as to individuals not asit unconstitutional to it
power powerswithin the óf thebeing State to determine the conferred

corporations.upon its
power subjectWhile reservedthe to alter or amend ischarters to

limitations, any orreasonable it includes alteration amendment
substantially objectimpairwhich does not defeat or the of the grant

rights.or vested
A in orgeneral which effect alters amends a Charter is bestatute to

ifas an amendment thereof even in terms desig-construed not so
nated.

A permits personsstate statute which education of both white and
localities,by corporation innegroes althoughthe same different^

inprohibiting place,their same does not defeatattendance the the
object all andgrant college pérsons,of a to maintain a for is not vio-
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Constitution, theof the contract clause of the Federal state lawlative
and charters.repeal,reserved to alter amendhaving rightthe

209,Kentucky,123 affirmed.

8, 1904,On October the of Madisongrand jury County,
in Court of anCircuit thatKentucky, presented countythe

indictment, charging:
“The aCollege, being corporation duly incorpo-said Berea

andthe the State of Kentucky, owning,rated under laws of
a and institutionoperatingand schoolmaintaining college,

' ofof Berea located in the townlearning, College,’known as
did, andunlawfullyMadison will-Berea, County, Kentucky,

negroand receive both the white and races asfully permit
in said school and institution•pupils college,for instruction

of learning.”
22,an act Marchwas found under of 1904This indictment

(acts 85, whose first section1904,chap. 181), reads:Kentucky, p.
be for1. That shall unlawful any person, corpora-. “Sec. it

maintain or. col-operate anytion or association of topersons
'of andwhere the whitelege, negroor personsschopl institution

andinstruction, any personforpupilsraces are both receivéc^as
maintain suchany college,or oroperatewhocorporation shall
$1,000,be fined and orany personorschool institution sháll

the provisionswho be bonvicted ofcorporation may violating
$100 may operateof shall be fined for each day theythis act

after suchschool, collegesaid or institution conviction.”
the sentenced toguiltyOn a trial defendant was found and

This was ona fine of one thousand dollars.pay judgment
of the State1906,June affirmed the of12, by AppealsCourt

here on(123 broughtand from thatKentucky, 2Q9), \court
error.writ of

Ward Mallon forGuy plaintiffG. Carlisle andMr. John Mr.
in error:

rightA a of todepriving personenactmentlegislative the
' or a of the rightdepriving personhis 'usualpursue occupation

of own choicelearningor institution of histo a schoolattend
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and-if the alaw, personis not due of is citizen of theprocess
anUnited States such enactment hisabridges andprivileges

asimmunities such.
The act is not it relates to but oneseparable; subject and

one the person,has sameonly purpose prohibit corpora-—to
receivingfrom thetion or association of two races forpupils

in toinstruction; order areaccomplish this, penalties imposed,
not the orupon offending person, association,only corporation,
but all teachupon persons institution,also who for the al-

teach the racesthough they may two and allseparately, upon
who attend such the twopupils schools, although races may

be by different and intaught separately teachers different
ifItrooms.' followsthat isany provision unconstitutional, the

entire act is invalid.
A has a toright theparty rely upon of aunconstitutionality

where arerightsstatute his injuriously byaffected the uncon-
provision statute;stitutional contained in the theand, where

notunconstitutional would of itself affectprovision directly
is,his but so connected with therights, provisionsconstitutional

affect them thatdo it invalidates entirewhich the act. Field
649;v. 143 U. S. Pollock v. Farmers’ LoanClark, & Trust Co.,

158 U. S. 601.
The rule that a of apart statute bemay unconstitutional,

valid,beparts may onlyand where theappliesother areparts
separable and well alone.may stand This ruleclearly does nót

cases where the enforcement ofto theapply unconstitutional
the. complainingaffectsparts party just as much as en-the

of theforcement constitutional Theparts. constitutional part
will not beof an act enforced when other parts are unconstitu-

canunless assume that thetional, legislaturethe court would*tbe,act if the void hadparthave beenpassed omitted.
between the of legislativeThe difference extent power over

other andschools and established by.maintainedinstitutions
its overpowerthe State and schools andprivate institutions

In of public legislaturethe case schools theis obvious. may
teaching,the hours of thereguláte prescribe thetext-books,
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bewhich shallteachers, agesthe at pupilsofqualifications
shall be instructed to-the students whoadmitted, classify

makewhich does notanythingfact do almostand ingether,
theamong peoplediscriminationsor unconstitutionalunjust

thedefrayingused into the fundstaxationbywho contribute
stands upona school-But privateof system.theexpenses

andbusiness,as any privateotherfootingthe sameexactly
with theor to interfereit,State to prohibitof thethe power

its powerthanit, greateror attend is noit,teach in toright to
Theof the people.ordinary occupationotheranyto prohibit

anunreasonable,and and thereforeunnecessaryisstatute
rights of the in the con-peoplewith theinterferencearbitrary

of theirpursuitand in the ordi-their privateduct of business
to a school is noprivateTheoccupations. right maintainnary

rightcontrol than the to conductlegislativesubject'tomore
occupationsor other one of the variousfarm, anyor astore,a

engaged. rightThe of the citizenthe are topeoplein which
an is aand innocent bothoccupation personalfollowchoose

Cummings v. 4 Wall.right. Missouri, 321;and,a property
S.Louisiana, 591;v. U. Schnair v. Navarro Hotel165Allgeyer

83;N. Y. Butchers’ Union Co. v.Co., City182 CrescentImp.
746; 356;Yick Wo v. 118 U. S.Hopkins,Ill U. S.Co., Slaughter-

36; 153Lisk, 188;Wall. Colon v. N.’Y.Cases, 16 PeopleHouse
389; Marx,Y. v.Gibson, People 377;N. 99 N. Y. rev. 101 In

98; v. StateN. Y. Lochner NewJacobs, York, 45;98 198 TJ.S.of
371;C. C.Washingtonv. 4 MaxwellCoryell, v. Dow,Corfield,

588,S. 589.TJ.176
legislativeofnature or extent bepowerThe cannot affected

calling “police power.”it the Absolute arbitrary powerby
andlives,the liberties of thepropertyover cannotpeople

country, anyin this under name or in form,exist and it isany
the of the toduty disregardcourts merealways names and

in thedetermining legislatureforms whether orhas has not
its It is forauthority. decide,exceeded the court to not only

legislationthe subjectwhether to which relates is thewithin
exercised,the to bepower attemptedof but alsoscope whether



BEREA COLLEGE v. KENTUCKY. 49

Argument211 U. S. for Plaintiff in Error.

the itself is inlegislation violation of the orpersonal property
the Therights of citizen. subject to which the legislation

relates be withinmay clearly the scope of the police power,
and the enactmentyet bemay so unreasonable, unnecessary
or inappropriate for the accomplishment of the purpose ostensi-
bly designed, that the courts, in the of theirdischarge toduty
protect personal and will beproperty rights, bound to hold
it null and void. Ritchie v. 155People, Illinois, 110;98, Eden
v. People, 165 318.Illinois, 296,

Thé Constitution makes no distinction between the different
races or different classes’of the and if apeople, distinction is

beto itmade, must be done legislaturethe in theby exercise
of the police Allpower. such islegislation necessarily injurious
to the andpeace of theprosperity and itspeople validity ought
to be established beforeclearly it receives the sanction of the
courts. The manufacture and sale of ardent spirits, gambling,
the maintenance nuisances, theof ofkeeping disorderly houses,
and othermany which arevocations tosubject regulation and
control in the exercise of the are inpolice power, themselves
injurious to the health, morals, and of thesafety public; but
even over these thesubjects legislative isauthority limited
to the ofenactment reasonable and laws. Lawtonnecessary
v. S. In reSteele, 133; Jacobs,152 U. 98 N. Y. 115; v.Bertholf

N. Butchers’515;74 Y. Union v.O’Reilly, Crescent City Co.,
756;Ill Lochner v.U. S. New 198 U. S.People York, 45,of

and cases cited.
While the Fourteenth Amendment not limit themay sub-

which the of a bejects upon police power State,may exercised,
so there is no discrimination on of racelong as account or
color, in the exercise of that the Stateyet- power cannot dis-

Ex.regard the limitations which the Amendment imposes.
parte 339; Connolly,U. S. Bashier v. 113 S.Virginia, 100 U.
27-31.

The and Fifteenth Amendments toThirteenth, Fourteenth
the United States were for theadopted,Constitution of the

and their wasprotection race,of the colored primary purpose
ccxi—4vol.
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is, to the coloredequality placecivilabsoluteto establish —that
the same basis as whitetherights, uponto civilrespectinrace,

36;16 Wall. Strauder v. WestCases,Slaughter-HouseTherace.
BushRives, 313;v. U. S.303; Virginia 100U. S.Virginia, 100

U. 110.S.Kentucky,v. 107
isAmendment not onlyof the FourteentheffectBut the

butrace,the colored torights protectcivil toequalto secure
allin the -unmolested of itsenjoymentialsowhite racethe

andrights person property.of
guaranteedof the protection byavail himselftoIn order

for a to show thatnecessary partyit is notAmendment,that
againstof makes a discriminationcomplainedlegislationthe

race,or the colored as such.such, againstasrace,the white
be that an has beenattemptif it can shownsufficientIt is

ofor immunities citizens oftheabridge privilegestomade
life,of orpersons libertytoStates, depriveorthe United
tolaw,of or to deny any persondue processwithoutproperty

the State the ofequal protectionofjurisdictionwithin the
to anydo of theselaw; attemptsif the legislationthe and

be,or willis, injured bypartyand thethings, complaining
Ita to contest its isright validity.he hasenforcement,its

in-in the Amendment“person”well the wordsettled that
individuals.as well ascorporationscludes

white coloredof the andpersonsbetweenequalitySocial
same be en-race,the cannotpersonsbetween ofraces, or

the ofvoluntarynor can associationby legislation,forced
races, race,of the same bepersonsof different orpersons

legislation unless it shownisconstitutionally prohibited by
immoral, pal-or for some other reason sodisorderly,to be

toinjurious justifythe welfare as to a directpublicpably
with of citizen;the the andpersonal libertyinterference

gosuch a case noeven in the restriction should further than
absolutelyis necessary.
The of act cannot be onvalidity groundthis sustained the

or of ofrepeal college.it was an amendment the charter thethat
v. U. S.Louisiana, 578, distinguished.165Allgeyer
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James Breathitt,N. B. with whom Mr.Hays, AttorneyMr.
Mr.of Thos. B.Kentucky, McGregorof the State andGeneral

on forbrief,Mr. Charles H. Morris were the defendant in error:
is a exercise of the policeThe statute reasonable' power.

is the vested inLegislative power power and theauthority
to Thisassembly make laws. withinpower, constitu-general
is absolute Thelimitations, complete.tional and andobject
governmentof is fosterevery promoteto and thepurpose

ofgeneraland welfare Thehappiness people.its welfare of
and community paramount rightthe State is to orany privilege

Thethe individual citizen.' ofrightsof the citizen are guar-
toanteed, the welfare ofsubject the State. the StateHence,

has not surrendered sovereignits of thepower legislation for
welfare, guaranties ofgeneral by constitutional individual

(6thLim.liberty. ed.),Const. Lake v.Cooley’s 704; View
Hill CemeteryRose Co., Illinois, 192;70 Con-Hare’s American

766;Laws,stitutional Tiedeman’s Limitations Police Power,of
111 U. S.212; 746, Justice 165 U. S.Bradley; 580, Justice Peck-

Stateham; v. 14Holden, Utah, 718; Commonwealth v. Alger,
85; Power v.7 Cush. 127 678;U. S. 22Pennsylvania, Am. and

(2dEng. Law 937.Ency. ed.),
theThis statute, constitutional and theprovision statutes

of Kentucky providing for separate public for the twoschools
races; the statute» prohibiting intermarriagethe of the two
races; the statute incapacitating the issue of such marriages

andinheriting;from the statute requiring common carriers to
materia;thecoaches for are inprovide separate races, paritwo

theCommonwealth,and the in enactment and allpassage of
butlaws,these had one common and end—topurpose preserve

blood,race the and anidentity, purity preventof amalgama-
and thetion, such is settled public policy of the State. Ken-
Statutes,tucky 795, 2097, 2098, 2111, 4428.2114,§§

Several other States, as well Kentucky, prohibitas the
two races from attending school,the same andpublic provide

schoolsseparate public for the races.two These havelaws
abeen held to be reasonable and valid of theexercise police
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abridge right privilegeoranytoStates, andpower of such not
of theto either races.Amendmentgranted the Fourteenthby

v.552; Cary Carter,Missouri, 551,Brummell,Lehew v. 103
515;42 W. Va.Education,362;48 BoardMartin v.Indiana, of

v. School-210;Ohio St. CiscoState 21McCann,Ohio v.of
3Directors,Boardv.Board, N. Y. Bertonneau598;161 of

Woods, 180.
Kentucky, requireStates, includingThe oflaws several

for thecars or coachescommon separatecarriers to provide
lines. Thesetheirwhite and colored travel overwhopersons

the UnitedofCourtlaws have been upheld Supremetheby
police power;a of theStates as reasonable valid exerciseand

thebyand not or securedabridge immunity privilegeto any
West ChesterFourteenth of the races.Amendment to either

747,& Am. 748.Miles,R. R. 93 Dec.Philadelphia Co. v.
a largeThe of is vested with discre-legislature Kentucky

tion and at of the publicis for theliberty preservationto act
peace generaland The of the.politicalwelfare. tworights

equalraces bemay beingwithout The conditionsidentical.
of this statute apply equally Kansas,to both v.Muglerraces.
123 678;U. S. L. & N. R. R. Co. v. 161 U. S.Kentucky, 677.

This statute neither the equaldenies ofprotection law,the
nor does it deprive any person life,of orliberty property
without due process of law. Social equality guaranteedis not
by the Fourteenth Amendment, nor is associationvoluntary
guaranteed to the races.

The byState this statute prohibits the co-educa-voluntary
tion of the two racefe,nothing more. arepupilsUnless white

theguaranteed right to voluntarily with theassociate pupils
of the colored race, and versa,vice the inact not conflictis

norwith, repugnant to, the Cary v.Fourteenth Amendment.
Carter, 17 Am. Rep. 757.

inAll theproperty rightCommonwealth and propertyevery
subject,is held to those aregeneral regulations necessarywhich

theto prornot.e. common andgood general welfare..
The; following phasesauthorities will illustrate the different
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in which questionthis has been to thepresénted courts:
Cooley's (7thConstitutional Limitations ed.), 830; Powérs v.

101Commonwealth, Dunn The287; v. Common-Kentucky,
wealth, 88 Am. 344; N. N. H. & H. R.Rep. Y., R. Co. v.

York, 165 U.New S. 628; v. U:Minnesota, 166 S.Gladine
427; Allgeyer v. 578;165 U. S. Nor.Louisiana, Securities Co.
v. United States, 193 U. S. Otis196; v. 187 U. S.Parker, 66;
Holden v. Hardy, 169 U. S. 366.

The right to do business within a State bemay regulated
and sometimes prohibited when the contracts or business con-
flict with the of the State as contained inpolicy its statutes.
Allgeyer v. Louisiana, 165 S.U. 578.

Mr. Justice after theBrewer, making foregoing statement,
delivered the of the court.opinion

There is no as to the facts.dispute That the act does not
violate the of Kentuckyconstitution is settled theby decision
of its highest and thecourt, single question for our considera-
tion is whether it conflicts with the Federal Constitution.- The
Court of discussed atAppeals lengthsome the general power
of the State in theto ofrespect separation the two races.
It that “the rightalso ruled to teach white,and negro children
in a timeat the same and isprivate placeschool not a property

aright. Besides, asappellant corporation created by this
State natural to teach at all. Itsright righthas no to teach

Thegiveis such the State sees fit to to it.as .State with-may
altogether, Allgeyerhold it or it. v.qualify Louisiana, 165.

U. S. 578.”
this we remark that when a stateUpon court a casedecides

grounds,two one Federal and the otherupon non-Federal,
this court will not the if‘the.judgmentdisturb non-Federal
ground, fairly construed, the decision.sustains Murdock v.
City 636;Wall. EustisMemphis, 590,20 v. Bolles, 150 U. S.of
361; Giles v. 160; AllenTeasley, 193 U. S. v.146, Arguimbau,
198 U. S. 149.
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and lim­of the extenta state courtbythe decisionAgain,
of itsoneuponthe Statebyconferredof the powersitation

In acreatingnature.a localof purelyisown corporations
ex­bemaywhichwithholdmay powersa Statecorporation

It is underan individual.denied toand cannot be-byercised-
powersgranting corporatealike. Inbothto'treatobligationno

Stateof theintereststhe bestdeem thatmaythe legislature
and the corporationrestriction,somebywould be subserved

orhas moreitin of the restrictionspitenot thatmay plead
of“The grantinghas.because the citizengreater powers

a corpora­to beorright privilegeorright privilegesuch [the
ofState, and, course,thein the discretion ofentirelyreststion]

assuch conditionsbe withmay accompaniedwhen granted,
to andbefitting its interests.may mostlegislature judgeits

600;134 U. S.York, 594,Home Ins. v. NewCo.policy.”
9 How.Co., 172,Perrine v. & Delaware CanalChesapeake

S.York,New 143 U. 305-312.184; MiningHorn Silver Co. v.
or associationcorporationThe act of 1904 forbids “any person,
etc. Such aany college,”of to maintain orpersons operate

in denyingstatute conflict with the Federal Constitutionmay
andwhichpowers they may rightfully exercise,to individuals

corporationatime,the same be valid as to createdyet, byat
the State.

be ofIt said that Court themay Appealsthe. sustained
statute,of this section of the bothvalidity against individuals

It ruled legislationand that thecorporations. was within
andState,the of the that thepower State might rightfully

all individuals,thus restrain corporations and associations.
But it is for us tounnecessary consider moreanything than
the of its as.question validity applied to corporations.

The statute is clearly andseparable be valid as to onemay
class while invalid as to another. Even if it were conceded
that- its assertion of power over sus-individuals cannot be
tained, still it must be soupheld as it restrains corpora-far.
tions.

suggestionis no force inThere the the statute, althoughthat
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groundfall an onclearly separable, entiretymust stand or as the
legislature one itthe would not have enacted unless couldpart

separatereach all. That the of desired tolegislature Kentucky
conceded,the beteaching mayof white and colored children

but it it enforcedno means that would not haveby follows
itso,the far it do even couldseparation thoughso as could

not In- words,effective under all circumstances. othermake.it
that the legislature,it is not at all to believeunreasonable

question,of the constitutionalalthough advised befofehand
have and undermight prohibited organizations corporationsall

from and colored children together,its control whiteteaching
Theand thus at action. rule ofmade least uniform official

Chiefbyconstruction of this nature is statedin questions
Charlestown, 84,v. 2Mayor Gray,Justice Shaw in Warren of

Louisiana,Allen v.this court in 103quoted approvingly by
U. S. 80-84.

connected with and depend-“But if are mútuallysothey
compensa-on orother, conditions,ent each as considerations

the legislatureeach to warrant a belief thattions for other’ as
if all could not bewhole,them as a and that carriedintended

the inde-would not residueeffect, legislature passinto the
unconstitutional,are all theand some pro-pendently, parts

orconditionaldependent, connected,which are thusvisions
with them.”must fall

S.v. 179 U. inTrustees, 472,also Loeb Township 490,See
court said:which this

“ bemayof to the Con-repugnanta statutesectionAs one
so,the wholeact onevoid, provisionrenderingwithoutstitution

of notby reason itsbe invalidmay conformingof a section
the otherwhile allConstitution, provisions maytheto

infirmity. One part may stand,no constitutionaltosubject
the two are so connected or de-unlessfall,willanotherwhile

ormeaning purpose,in subject-matter,otheron eachpendent
the is,without bad. The pointremaincannotthethat good

for,the samein section,are containedpartswhether thenot
artificial; whetherpurelyis butinto sectionsdistributionthe
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they essentiallyare and connected ininseparably substance—
provisionswhether the are so that one-cannotinterdependent

the other.”operate without
inasmuch as the ofFurther, Court considered theAppeals

act and while it an- ánseparable, entiretyassustaining gave
whichreason to it isindependent applies only corporations,

it the of weobvious that force the haverecognized suggestions
made. And when a state statute is so this courtinterpreted

that,it ofshould hesitate before holds the CourtSupreme
the State did not know what was the of thethought legisla­

in its & v.Railwayture enactment. Kansas TexasMissouri,
v. Lake Erie &McCann, 586;174 U. S. Tullís Western580,

U. 353.Railroad, 348,175 S.
While the terms of the inpresent charter are thenot given

yet it was admitted on the trial therecord, that defendant
was a andcorporation theorganized incorporated under gen-
eral statutes of State of Kentucky,the and of thecourse state

as well as this court on takecourts, appeal, judicial ofnotice
in briefFurther,those statutes. the of counsel for the de-

fendant is thehistorya of incorporationgiven proceedings,
with thetogether charters. From that it that Bereaappears

was underCollege authoritythe of an act for theorganized
ofincorporation voluntary Marchassociations, approved 9,

(21854 Stanton Rev. Ky. 553),Stat. which act was amended
by (2an act of March 185610, inStanton, 555), and which
terms reserved to the General Assembly “the to alterright
or charterrepeal the of any associations formed theunder

of thisprovisions act, and the act to which this isact an amend-
atment, any time hereafter.” After the constitution of 1891

was adopted by the State of Kéntucky, and 1899,on 10,June
the college was reincorporated under the provisions chap. 32,of

8, Ky.art. (Carroll’sStat. Ky. Stat. p.1903, 459), the charter
itsdefining business in these words: “Its educa-object is the

oftion- all persons may attend its learn-institution ofwho.
ing at Berea, inand, the oflanguage articles,the original
' ”to thepromote cause of Christ.’ The of 1891constitution
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in the billprovided "Every3 of of that of arights grant§
franchise, or shall toprivilege exemption remain, subject
revocation, alteration Carroll’s Ky.or amendment.” Stat.
1903, p. 86. So that of re-the waspowerfull amendment'
served to the legislature.

It is trueundoubtedly the reserved to orpowerthat alter
amend is underto some and that the.subject limitations, guise
of an new be enforcible'may alwaysamendment a contract not

the itupon or but is settlédcorporation stockholders;the
"that a power reserved to amend oralter,to the,legislature

arepeal charter authorizes it to make alteration or amend­any
ment of a charter to will .defeatit, which notsubjectgranted
or of orsubstantially anythe theimpair object grant, rights
vested under which deemmay necessaryand theit, legislature
to secure object any publiceither that or Commissionersright.
on Inland v. 104Co.,Fisheries Water Power Massa­Holyoke

451; Holyoke 522;”Co. v. 15 Wall.chusetts, 446, Lyman, 500,
Closev. Glenwood 107 U. S. 476.Cemetery, 466,

Court of thatAppealsthe the heldstatute,Construing
“if the same school the races atdifferenttaught different

at the same or at different at thetimes, placethough places
ansame time it would not be amendmentun)awful.” Now,

the ofdestroythe which does notoriginal charter, powerto
to all but whichpersons, simplythe to furnish educationcollege

or of cannot be saidby instruction,them time placeseparates
ofthe thesubstantially impair object grant.”“defeat orto

in an amendment,not termsthe statute isofThe language
would be tooand itamendment, restingeffect is anitsyet

which in effecta statuteto hold thatmere formonmuch
not to be con-isthe charterin the terms ofa changeworks

Thedesignated.not sobecauseas amendment,sidered an
it in onethoughbe read asis toitself, separable,act being

corpo-anysectionin anotherany person,section prohibited
actsdo thetoofany peráonsand in a third associationration,
oro-separateacontainingthe asnamed. statuteReading

corporations,all stateleast,athibition on all corporations,
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authoritydeclares thatsubstantially any given by previousit
two at the same in theto instruct the races timecharters and
and aprohibitionsame is thatforbidden, departureplace being

of the in this may prop-from the terms charter caseoriginal
be anerly amendment.adjudged

it is insisted that the of notCourt didAgain, Appeals regard
asthe an anothermaking amendment, becauselegislation

same underprosecution corporationinstituted the theagainst
section of the which toact,fourth makes it a misdemeanor

theteach of two races in the evenpupils institution,same
one is in inrace one branch and another an-taughtalthough

the twenty-other two arebranch, provided branches within
five miles of each was held couldother, sustained,not be the
court last we the limi-“This violatessaying: section, think,
tations the itupon police power: op-is andunreasonable
pressive.” But while so it also held this sectionruling that
could be and thethat remainder of theignored act was com-
plete Whether thenotwithstanding. courtof thereasoning

the fourth section beconcerning satisfactory imma-or isnot
for no ofquestion validityitsterial, is theand Courtpresented,

of while itAppeals, striking down, sustained ofthe balance
the act. We need concern ourselves only with inquirythe
whether the first section can be upheld as within thecoming

ofpower a State over its own corporate creatures.
We are of opinion, for reasons thatstated, does comeit

within that and onpower, this ground the of thejudgment
ofCourt of Appeals Kentucky is

Affirmed.

MoodyMr. Justice Holmes and Mr. Justice inconcur the
judgment.

Mr. Justice Harlan, dissenting.

This prosecution arises under the first ofsection of an act
the General ofAssembly Kentucky, approved 22,March 1904.
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itsthe is indicated title.clearly byof actscopeThe purpose and
colored frompersonswhite and at-prohibitIt is “An act to

Acts 181.Ky. 1904, p.the school.”tending same
statute,the entire as follows:giveIt well to hereis

be for person, corpora-it unlawful any“Sec. 1. That shall
orof operate any college,to maintainpersonstion or association

whiteof the and negrowhere personsschool institutionor.
instruction;for andpupils any per-races both received asare
or maintain such col-anyson or who shallcorporation operate

be fined and$1,000, any personor institution shalllege, school
violatingbe of themay provisionsor who convictedcorporation

$100 day theybe fined for each may operateof this act shall
or such conviction.school, college institution aftersaid

inany any school,“Sec* 2. That instructor who shall teach
institution, of said two are re-or where members racescollege

for shall be ofguilty operatinginstruction andpupilsceived as
maintaining fined in the firstprovidedsame and as section
hereof.

attend,toperson“Sec. 3. It shall be unlawful for whiteany
or are received asnegroesschool institution whereany pupils

negroand be unlawful for orreceive it shallinstruction, anyor
to or institution whiteattend school whereperson anycolored

receive instruction.pupils Anyare received or per-aspersons
$50 each hedayshall be fined for attends suchoffendingsoson

the provisionsor That of this lawProvided,school:institution
or ofto house reform.institutionapply any penalnotshall

be prevent4. shall construed toNothing“Sec. in this act
school, learningor institution of fromcollegeany private

in a differ-thereof,branchmaintaining a and distinctseparate
miles for thedistant,less ed-twenty-fivenot thanlocality,ent

exclusively of.one .or color.raceucation
act or be in be-effect, operation.This shall not take“Sec. 5.

181.1904, ch, 85,of Actsday July p.15th 1904.”fore, the
' isCollege,in an or-error, incorporation,BereaThe plaintiff

in 1859. ItsKentuckythe General Laws ofunderganized
objectforth that the ofsetincorporationoforiginal articles
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the founders was to and maintain an ofestablish institution
“in order the of Christ.” Inlearning, promoteto cause 1899

new articles were which that the ofadopted, provided affairs
the becorporation should conducted by persons.twenty-five

chargedIn 1904 the was in acollege Kentucky state court
with having unlawfully and bothwillfully received white and
negro as for A thepersons instruction. demurrer to in-pupils

overruled,dictment was and a trial was whichhad resulted
in a verdict of and the of fine ofguilty imposition $1,000a on
the courtcollege. The trial refused an instruction asked by
the defendant to the that the ineffect statute was violation of
the Fourteenth theAmendment of Constitution of the United

AStates. motion in arrest of and ajudgment for new trial hav-
ing been the case was tooverruled, highesttaken the court of
Kentucky, judgmentwhere the of conviction affirmed,was
one theof the members of court dissenting.

The state court before ithad and determined at the same
cases)time both(delivering one foropinion another case against

Berea College was an indictment based on 4 of the§—which
,ofsame statute —under which the college was convicted the

“maintainingoffense of and operating college,a school and
institution of where thelearning persons of negrowhite and

received,races are both and within a distance twenty-fiveof
miles each asother, for instruction.”pupils After obseiwingof
that there were fundamental limitations theupon police

ofpower the several whichStates could not be disregarded,
the state 4 ofcourt held the statute to be in violation of those§
limitations because and oppressive.” Treating“unreasonable
that section as null.and voidparticular and regarding the
other sections as in themselvescomplete and enforcible, the

(thestate court, case)in the first presentcase based on 1,§
affirmed, and in the casesecond based on 4 of the statute§
reversed the judgment. It held it to be entirely competent
for the State to ofadopt the thepolicy separation of races,the
even in private andschools, concluded its opinion in these
words: “The right to teach white and negro children in a private
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right.”a propertyand notplaceat the same time isschool
whatever) added,(but discussioncourt anyThe state without
in ofor a the decisionmake-weighttomerelyif incidentalas

“Besides, ap-in this words:question, thesecase,the pivotal
naturalcreated State has noa thisbyas corporationpellant

Stateis such as therightall. Its to teachto teach atright
altogetherit orThe State withholdgivefit to to it. maysees

U. S. It con-v. 165 578.”Allgeyer Louisiana,it.qualify
the Fed-think the is in conflict with“We do not actcluded:

eral Constitution.”
this thatsaysa review of the below courtjudgmentUpon

be valid as to oneis and“clearly separable maystatutethe
” “even if were con-another;invalid to that itclass, while as

its of individuals cannot bepowerthat assertion overceded
farmust so as it restrainssustained, still the statute be upheld

is this court “for us tounnecessary,” says,“Itcorporations.”
asmore than the of itsanything question validityconsider

.to . . We need ourselvescorporations. concernapplied
with the whether the first section can beinquiry upheldonly

of over itspowerwithin the a Statecoming corporateas own
of the courtjudgment affirmed,The state is -nowcreatures.”

force,full farin so as and itsthereby Kentuckyleftand.
concerned, although such injudgment partare restscourts

the innot,, anythat statute is inground particular,theupon
Federalrightsof secured the Constitution.any byviolation

must have beenruling, it assumednecessarily byIn so this
the oflegislature may regarded teachingthat have thecourt
colored at timepupilsand the same and in the samewhite

wheninstitution, by privateor maintained individualsschool
in itsassociations, as.wholly different results from suchand

when byconducted individuals underteaching actingthe.same
But, lookingof or aauthority representing corporation.the

or of the it thatsubjectnature is inconceivablelegislationat the
consciously regarded subject light.the in thatthe legislature

absolutely certain that the had in mind tolegislature pro-It is
of the in sameteachingthe two races the insti-privatehibit



TERM,62 OCTOBER 1908.

Harlan, J., dissenting. 211 U. S.

thetution, byat same time whomsoever that institution was
It a reflectionconducted. is the common ofupon leg-sense

thatislators to havesuppose they might aprohibited private
from itscorporation teaching by agents, and leftyet individuals

unincorporatedand associations entirely at by theliberty,
same to theinstructors, teach two races in the same institu-

at the same time. It thetion was ofteaching of thepupils
or in the same notogether,two races matter whomschool, by or

legislatureunder whose which theauthority, sought to prevent.
The manifest was to thepurpose prevent association of white
and colored in the samepersons school. That such was its in-

from act,tention is evident the title of the which, as we have
seen, was “to whiteprohibit and colored frompersons attending
the same Even'ifschool.” the words in the thebody of act
were doubtful or obscure the title be looked to in aidmay of

v. 23Smythe Fiske,construction. Wall. 374.
Undoubtedly, generalthe rule is onethat of apart statute

be stricken downmay unconstitutional and another part,as
separable valid,and left indistinctly force. But generalthat

rule cannot control the decision of this case.
to that this court inReferring rule, v.Huntington Worthen,

97,U. S. said that if be102, provision-120 one of a statute in-
the will “itfall,valid whole act where is evident the legislature

wouldnot haveenactedone themwithout the other.”of
In v. U.Spraigue Thompson, 90,118 S. 94, 95, the question

aas to the ofvalidity particular Georgiaarose section of the
The Court that StateSupremeCode. of held that muchso of

that as made illegala section of code certain exceptions could
be disregarded, leaving rest of the stand;tosection thisthe

theupon thatprinciple distinct,a separable and' unconstitu­
of aparttional statute bemay rejected and the remainder

andpreserved the“But,”enforced. court took care to say,
“the with theinsuperable difficulty application of that principle
of the is,construction to instancepresent that by rejecting
the theby legislatureintended ofexceptions Georgia the stat­

theute to what confessedlyis made enact neverlegislature meant.”
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143Field v. U. S. it wasClark, 649, 696,In held that cértáin
of' the tariff act of 1890 could beparts adjudged in-specified

affectingwithout the ofvalidityvalid another and distinct part,
a different But as thecovering subject. that, court washeld,

are in nature,because their in“they entirely separate and, law,
are of each other.”wholly independent

A much in here is thatvery point Connollycase of Unionv.
184 U. wereCo., 540,Sewer S. 565. ThosePipe uponactions

and an account. The defense wasnotes, open thatpromissory
and the arose out of businessthe notes account transactions

with the Union Sewer an OhioPipe Company, corporation
inbusiness and it al-doing Illinois, corporation,which was

trust and awas a combination of class or kind describedleged,
in the Illinois anti-trust statute. That statute made cértáin

of orcombinations skill acts two or morecapital, by persons
illegalcertain defined in Illinois. Thepurposesfor defense

based in on that and thepart statute, questionwas was whether
was to the therepugnantthe statute of UnitedConstitution

in after for itsStates, that, prescribing penalties violation, it
(§9)a distinct section that provision's'“shallitsbyprovided

to agricultural productsnot or live stock while in theapply
the Thehands of or raiser.” transactions out ofproducer

and inthe notes account suit arose had nowhich connection.
with or with theagriculture raisingwhatever business of live

and the considered andyet question determined—andstock,
atthe court did not feel toliberty pass bywhich whether—was

not unconstitutionalentire statute was reason of thebythe
that the ninth section from itsexcepted agricul-fact operation

and live stock while in the hands of thetural products pro-
This court held beor raiser. that section to repugnantducer

aof the United it madeStates,the Constitution in that suchto
asagriculturistsin favor of or dealerslive-stockdiscrimination

all laws.others of the of theequalbe a denial-to protectionto
then of thearose, whether the otherquestion provisionsThe

be thenot and enforcedupheld by eliminatingcouldstatute
This held in the negative,court “Theninth section. saying:
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to such a are well settled theprinciples applicable question by
If sections of aadjudications of this court. different statute

which isare of each thatother, unconstitutionalindependent
valid standmay maybe and sections and be en-disregarded,

importif section is of suchforced. But obnoxious that thean
notother cause results contemplatedwithout it wouldsections

or mustthen the entire statute bedesired theby legislature, held
theninoperative, Looking. . . at all the sections together,

we legislaturemust hold that the would not have entered upon
or continued the indicated thepolicy statute unlessby agricul-
turists and live-stock dealers were excluded from its operation
and thereby from Theprotected prosecution. result is that'
the regardedstatute must be as an and in that viewentirety,
it must be beadjudged to unconstitutional as thedenying equal

ofprotection the laws to those within jurisdictionits who are
not embraced the ninthby section."

The principle was wellgeneral bystated Chief Justice Shaw,
afterwho, that if certain of a statuteobserving parts are wholly

of eachindependent other, one part may be held void and the
other saidenforced, in Warren v. and AldermenMayor of

2Charlestown, 84: ifGray, “But they mutuallyare.so connected
with and dependent on each other, conditions,as consider-
ations or compensations for each other as to warrant a belief
that the legislature intended athem as andwhole-, that if all
could not be carried into theeffect, would not passlegislature
the residue andindependently, some parts are unconstitutional,
all the provisions which are thus dependent, conditional or
connected,must fall with them.” This statement of the prin-

was affirmed inciple Allen v. U. andLouisiana, 80, 84,103 S.
in Loeb v.again Columbia Township Trustees, 179 U. S. 472,

490, bycited the court. In the latter case the court said:
“One part a may while another willstand, fall,[of statute]
unless the two are so connected.or otherdependent on each
in subject matter,' ormeaning purpose, that cannotgoodthe
remain without the bad. The point is, not the partswhether
are contained in the same section, for, intothe distribution sec-
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tions is whether arepurely artificial; theybut essentially and
theinseparably connectedin provisions,substance—whether are

so interdependent operatethat one cannot without the other.”
All the cases without in same direction.are, exception, the

can it a be thatNow, for moment doubted the legislature-
intended all the sections of the statute in to bequestion looked

and that theat, of'pupilsthe was to forbidpurpose teaching
of at theinstitution,the two races in the'same sametogether

orpersonswhether the teachers naturalrepresented corpo-time,
Can be would have pro-rations? it said that the legislature

yetby consciouslyhibited such andcorporations,teaching
the individuals orpermitted by unincorpo-teaching private

folly? Are werated associations to attribute such to ?legislators
say haveWho that the would enacted onelegislature pro-can

in-without the other? If in thenot, then,vision determining
the thetent of the of statutelegislature, provisions relating

corporationsto the two can-bythe of races togetherteaching
in from in the sectionoperationnot be its those sameseparated

andby unincorporatedthat forbid such individualsteaching
Iascannot, think, properlyTherefore the courtassociations.

referthe that toto consider the ofvalidity provisionsforbear
If thosecorporations. provi-who not representteachers do

anthey do, partessentialmyinas, judgment,sions constitute
un-then,and are invalid,policy,of the scheme orlegislative

fall. Themust provi-whole actcited,der authorities thethe
theyet other clausesvalid,be andmaysion as to corporations

and .thewith that provisionso connectedmay inseparablybe
neces-validity of all-the clausesthat theit,policy underlying

mustintent be considered.theto effectuatesary legislative
willwhich soincorporationthe ofno in factThere is magic

thein same schoolracestwothethe act of teachingtransform
deemed lawful whencan beteachingtime that suchat samethe

when conductedunlawfulbutindividuals,by private.conducted
of.by corporations.representativesthe

evidentlyThe state courtofis another line thought.There
ad-itforact;the entireasitregarded necessary to consider

ccxi—5vol.
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allthe to forbid teachingfor Statecompetentto beitjudged
theinstitution,in the same attogether,of two racesthe

done. Theby whom the wasteachingno mattertime,same
in the words aboveopinion,itsclose ofat thereference

was corporation,the defendant afact thatto thequoted,
alreadyasfit, was,the State sawascontrolled,bewhich could

bydeterminedthe main questiontoincidentalonlysuggested,
thewhich the State could controltothe as the extentcourt to

The statein the same institution.racesof the twoteaching
under itsState, generalof theauthoritycourt theupheld

inthe two races thethe association offorbidpolice power, to
that thereitof although adjudgedsame institution learning,
andpower, that,exercise of thattheuponwere limitations

4 because unreasonableinvalid,waslimitations,under those §
of the StateauthorityIf theit had regardedand oppressive.
without ref-itself,in andascorporations being,over its own

sostatute,to sustain theany other sufficientview,erence to
need onlyitconcerned,isfar as the defendant corporation

of theall consideration gen-that and omittedmuch,have said
twothe of the raceseral of State forbid teachingthe topower

the same time.by in same institution atanybody, thetogether,
reference whateveranyIt need in that have madenot, view,

asmile in fourth sectiontwenty-five provision beingto thethe
tooppressive,” applied teachingand whether“unreasonable

beby or held such toby corporations, provisionindividuals or
void on that special ground.

stress is laid the when Bereaupon CollegeSome fact that
alter, amendthe State reserved the toincorporated powerwas

inIf virtueor its charter. the State in andrepeal had, terms,
of the charter of the col-power reserved,the repealed outright

thethe case But char-a differentlege, present question.might
ter was hot existence.The was left inrepealed. corporation

in amend thequestionThe statute here does not topurport
anycharter of but to establishparticular corporation, assumes
rule toa certain alike all associationsapplicable individuals,

that assume to teach the white and black racesor corporations
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it should beBesides,in the same institution. not as-together
the of impliedlythe State underintended, guisesumed that

to orthe of a private corporation, destroy,charteramending
substantial,the essential fordestroy, purposesthat it could

theyetwas and leavecreated, corpora-which the corporation
by this in itscourt,in The authorities citedtion existence.
under thethat reservedpropositionestablish theopinion,

no amendment or altera-or alter a chartertopower amend
substantiallywill “defeat or theimpairmade whichtion can'be

500;v. 15 Wall. Closev.Holyoke Lyman,of theobject grant.”
107 U. S. 476.Cemetery, 466,Glenwood

directlycourt should meet and decideIn themy judgment
by the statute. It should ad-question presentedthe broad

the as a is or not unconstitu-statute, whole, i§whetherjudge
it the State toin that it makes a crime main-againsttional,

of where whitea institutionoperate private learningtain or
at forare the same instruc-pupils received, time,and black

I feelmy dutyIn view which I‘have as tothe obligedtion.
as to the of the act as a whole.my validityexpress opinionto

, partsin its essential the statute is anthatopinionI am of
libertyof the of and propertyinvasionarbitrary rights guar-

Amendment hostileFourteenth statetheby againstanteed
therefore, void.is,andaction

is byinstruction to others theimparttocapacity givenThe
not.be for-mayand its usefor beneficent purposesAlmighty

certainly un-by not,interfered withorbidden Government—
harmful to thenature, publicin itsinstruction is,suchless

The tosafety. impartpublic rightor theimperilsmorals
beneficial to those who receivein itself orharmlessinstruction,

where the serv-of property especially,a substantial rightisit, —
But even if suchrendered for compensation. rightareices

beyond ofis, question,it partastrictly property right,be not
hostile state action thebyagainstasliberty guaranteedone’s

thanThis court has morethe United States.ofConstitution
the Amend-by Fourteenthlibertythethat guaranteedsaidonce

the citizen to be free in the en-“the ofrightment embraces
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of all his and “to bejoyment faculties,” free to use them in
all v.ways.” Allgeyerlawful 165 U.Louisiana, S. 578; Adair v.

IfUnited 208 U. S. 173.States, 161, ofpupils, whatever race—
if bethey citizens—choose with thecertainly, consent of their

parents involuntarilyor to sit a privatetogether institution
of while instruction which is inreceiving not itslearning nature
harmful the public,or to nodangerous government, whether
Federal or forbidstate, can theirlegally coming together,
or for such anbeing together temporarily, innocent purpose.

'of KentuckyIf the Commonwealth can make it a crime to
teach white and colored children at the sametogether time,
iii a private institution of it islearning, difficult to perceive
why it may not forbid the ofassembling' white and colored
children in the same for theSabbath-school, ofpurpose being
instructed in the Word of God, suchalthough mayteaching
be done under the authority of the church to which the school
is attached wellas as with the consent of the parents of the
children. ifSo, the state becourt right, white and colored
children even bemay forbidden-to sit intogether a house of

or at aworship communion table in'the same Christian church.
In supposedthe cases there would be the same association of

colored personswhite and as would occur when of thepupils
two sit inraces atogether private institution of forlearning
the purpose'of instruction inreceiving purely secular matters.
Will it be said that the cases supposed and the herecase in
hand are different in that no ingovernment, this country,

lay unholycan hands theon faithreligious of the people?
The answer to this is that in thesuggestion of theeye law the

to enjoy one’sright belief,religious unmolested by any human
nois morepower, sacred nor more fully distinctlyor recog-
,nized than theis to andright impart receive instruction not

toharmful the public. denialThe of either would be anright
of theinfringement liberty inherent in the freedom secured

by the fundamental law. if theAgain, views of the highest
court of Kentucky be thatsound, commonwealth may, with-

theout Constitutioninfringing of the United forbid theStates,
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association iff the of ofprivate pupilssame school the Anglo-
Saxon. and Latin or ofpupilsraces therespectively, Christian
and Jewish Have we become so inoculatedfaiths, respectively.
with prejudice of race that an American government, pro-
fessedly based the of and withfreedom,on principles charged
the protection alike,of all citizens can make distinctions
between voluntarysuch citizens in the matter of their meeting
for their respectivoinnocent because of races?purposes simply

a F->«.teif the lower then makeFurther, maycourt be right,
frcqmcntit a crime for and to the samewhite colored persons
in anmarket at the same orplaces time, appear assemblage

of of & orcitizens to consider questions public po-convened
litical in tonature without arecitizens, regard race,which all
equally Manyinterested. other illustrations bemight given
to sayshow the not to character ofmischievous, cruel, the
statute in and how inconsistent suchquestion islegislation
with the of of citizens before thethegreat principle equality
law.

Of Icourse what have said no reference tohas regulations
for established at the ofprescribed public schools, pleasure

the and maintained at the Noexpense.State suchpublic
need not beis here and now discussed.question presented it

My obsérvations have reference to the case before ttíé court
of the it a crime foronlyand to the statuteprovision making

to white andto harmless instruction coloredany impartperson
in the same institu-time, privateat the samepupils together,

in myis anopinion-madeof That provisiontion learning.
ifstatute,element in of the andthe.policy regardessential

and of this it cannotbe had to the objeet purpose legislation
benor intended to from theseparable separatedbe treated as

The whole statute should-to corporations.provisions relating
it be taken the lawvoid: will asotherwise,therefore be held

its that theby courts,of to be enforcedKentucky, teaching
ineven atime, privateblack at the samepupils,.of white and

Commonwealth, punishablecrime thatinstitution, againstis.a
by imprisonment.fine and



70 TERM,OCTOBER 1908.

Argument for Defendants. 211 S.U.

In my theopinion judgment should be reversed theupon
that the statute 'is inground violation of the ofConstitution

the United States.

DayKIr. Justice also dissents.

STATE OF LOUISIANA GARFIELD,v. OFSECRETARY
THE INTERIOR.

EQUITY.’ORIGINAL IN

Argued 27, 28, 9,No. 1908. Decided7. October November 1908.

jurisdictionThis bycourt has no of an brought againstaction a State
Secretary to,the of the Interior preventto establish title and other

of,disposition swamplands grants ques-claimed under land where
tions of law and fact- as to whetherexist the States still ownsUnited

necessary-the lands. The is party)United States a and the action
becannot tried without it.

The facts are stated in the of the court.opinion

The General and The Solicitor whomAttorney General,with
Mr. E. Husted was on the for on de-brief, defendants,Glenn
murrer:

The is inUnited States the real interest as defend-party
and as it has not beant, sued,consented to be and cannot

consent,sued without its bill must be Minne-the dismissed..
Hitchcock,sota v. 185 U. S. v. 202 U. S.373; Oregon Hitchcock,

60; v. S. v.Naganáb Hitchcock, 473;202 U. Kansas United
States, U. S.204 331.

The inpoint Secretarydetermined the of the Interiorby
1895 was not and merelyof fact quasi-jurisdictionala matter

164, 173,in Noble Co.,as v. 147 S.Union U.LoggingRiver
expresslybut was and strictly jurisdictionala of lawquestion

the in-case,of that whichwithin the classification included
for land“the Land issues aDepartment patentwherestance
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