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if itand as beenhadmination with the same authoritypower
writ of error.here orbybrought appeal

f, .v. S­act,It held under that McLish U.was early Rof­
in in which theerror casesthat or writs of661, juris­appeals

bein issue could takenof the court was directlydiction only
and in Unitedto finalthis court after subsequentlyjudgment;

that review writRider, 132, byStates v. 163 U. S. appeal,
that andact,asof must beotherwise, byorerror, prescribed

thelimited it to certificatethat of certificate was bythe use
madeofafter finalbelow,the courts judgment, questionsby

theto the certificateto own and byas their jurisdiction,
in toof of law relationofCircuit Courts Appeals questions

court was as thereinthe advice of this pro­which sought
that act of covered3,¥e there held the March 1891,vided.

and exclusive rule infurnished thethe whole subject-matter,
of orof on writ errorappeal,appellate jurisdiction,respect

certificate.
no in this andThe act has madebankruptcy change regard,

beto the certificate mustas this case has not gone judgment,
Dismissed.

CUMMING v. OFRICHMOND BOARDCOUNTY
EDUCATION.

ERROR TO SUPERIOR COURT OR RICHMOND GEORGIA.THE COUNTY,

164. 1899.OctoberNo. Decided DecemberArgued 30, 1899. 18,

plaintiffs complainedin theThe error the Board of Education usedthat
maintaining highin a forfunds its hands to assist in school chil-white

dren, providingwithout a similar for colored children. The sub-school
injunction.an deemrelief asked for was The state court did notstantial

temporarilysuspendingthe of the foraction Board of in andEducation
higheconomic reasons the school colored children a sufficient reasonfor

why injunction maintainingbythe be fromdefendant should restrained
It,highexisting rejected suggestionan thefor white children.school

proceededthat the in bad had the withBoard faith or abused discretion
byit the hadwhich itwas invested statute whichunder proceeded, or
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hostility race. that underin to the colored circumstances■acted Held the
disclosed, saythis court not that this action of the state courtcould

Amendment, bywas, meaning the thethe of Fourteenth a denialwithin
plaintiffs them, equal pro->to the to those of theState and associated with

laws, any citizens,privileges belongingtheof or of to them as oí'tection
■States.the United

publicall admit that and of must beWhile the benefits burdens taxation
by against any on accountshared citizens discrimination classwithout

race, people bytheof their the education of in schools maintained state
States,respective anybelongingis a interfer-taxation matter to andthe

part managementauthoritythe of suchence on of Federal thewith
exceptjustifiedcannot in case of a clear and unmistaka-schools be the

by supremedisregard rightsof secured the of the land.ble law

in and Ladeveze,The error, Gumming, Harperplaintiffs
of colorof and on behalf ofsuingcitizens Georgia persons

in caseand all others like with them,joiningthemselves'
the ofBoard Education of Rich-this action againstbrought

S. taxBohler,and collector.mond CharlesGounty
—themfiled it wasIn the allegedpetition by

the were owners and tax-residents,That plaintiffs property
defendantof the Board aRichmond County, beingpayers

under an act of the General ofcreated Assemblycorporation
in1872, instruction23,of publicregulatingGeorgia August

tothe Board such taxthat annuallycounty, levyempowering
for school ;it deemed purposesas necessary public

the Board for thatof levied1897,That on 10th July,the
andintermediate,the of grammarfor primary,year support

a tax $45,000,the of which was thenschools in county,high,
collected;due and being

no to much ofThat the sointerposed objectionspetitioners
andintermediate schools,the tax as was for grammarprimary,

of the wasthe tax for the of schoolsbut highsupport system
and void the reason that that for thefor wassystemillegal

and benefit of the whiteuse population exclusively;
authorized to taxThat the Board not lawwas by anylevy
of in col-for the which theof a schoolssupport system high

of the not the sameored school county givenwerepopulation
were furnished the white schooleducational facilities as popu-

lation ;
theThat at of tax of was col-$45,000least being$4500

vox,. CLXXV—34
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bewould used for thecollectedand when ofsupportlected
;of schoolshighsuch system

hand sum orBoard had on of $20,000That the otherthe
tax in toof trustlevies,the disbursesum, proceeds priorlarge

in the andfor educational wouldpurposes county,solely legal
and from otherfrom the tax of 1897receive sourceslevy large

that it was the and hadtrust, and owner their>like cus-sums
fixtures,of school furniture,and control educationaltody

the inand same likeappliances generally, holdingequipments
and,trust;

notthe Board was authorized law toThat usebyalthough
forfunds or the and main-of such supportpropertyany part

of schools inof a which the coloredsystemtenance high
the samewere not educational facili-givenschool population

for the white itwere furnished schoolas waspopulation,ties
in thefunds and andsuch mainten-property supportusing

its school thesystem,of educationalexisting highance
of which were restricted to the benefitwholly ofadvantages

of Richmond to theschoolthe white entirepopulation County
of the colored school and thatexclusion suchpopulation, by

afunds and forthose deficiencyuse of educationalproperty
to whichresult,would make addi-inevitably goodpurposes

bewouldtaxationtional required.
that were ofalso colortheyThe alleged persons. petitioners

of children of school entitled to theage lawfullyand parents
of schoolsof or main-full benefit any system high organized

theBoard that to time of the said taxthe ;tained upby levy
thefor Boardyears continuously prior thereto,and many

ina Richmondof schools insystemmaintained high County
hadcolored school the samethe educationalwhich population

the but onas white school 10,population, Julyadvantages
tofrom and denied the coloredit withdrew school1897, popu-

in the educational of afacilitieslation any participation high
hadin andthe voted to continue tocountyschool system

inthat admission to orto population anydeny 'participation
at with-facilities; and that the time of sucheducationalsuch

denial the had childrenanddrawal petitioners respectively
then but who werethe colored school existing,highattending
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in the benefits of afromdebarred publicparticipationnow
were taxededucation petitioners beingthoughschoolhigh

the action of the Board ofthat Edu-averredTheytherefor.
of the láwsof the secureda denial protectionwas equalcation

and that itStates,of the United wasthe Constitutionby
for the Boardunconstitutional toand levyillegalinequitable,

to collect from them taxcollector forfor the tax anyorupon
of the from the benefits ofthe educational county,purposes

in the of their children of schoolwhich the personspetitioners
and debarred.excludedwereage

that the tax collector Bohler beThe prayedpetitioners
much of the tax ofsofrom levy 10,Julycollectingenjoined

offor the of saidlevied1897, systemas had been support high
frombe funds orusing anythat the Board enjoinedschools;

to come intoit or thereafter its handsthen held byproperty
for thein the main-county support,for educational purposes

and thatof that have suchsystem; theyortenance operation
was andrelief asfurther equitable just.other and

to the anddemurredof Education alsopetitionThe Board
itthat had establishedIt denied any systemanswer.filed an

itand averred that was neitherin theschools county,of high
to establish such aitnor had authority system,its duty

toin its discretion establishit had highauthorityalthough
the interest oras conven-in the' countyat suchschools points

in ofthat such author-the pursuanceience of people required;
in 1876,School but intheit had established Neely Highity

the Tubmanto that ofwasits name changed High1878
Tubman to theH. Boardpresentedwhen Mrs.School, Emily

of athefor affordinglot and purpose highera buildinglarge
of the the Richmondwomen county,to theeducation young

and' tobenefit the malethis advantageaffordingAcademy
continuance offor the thethe demand wasthat urgentsex;

and it was soBoard,theschool accordinglyTubman by
fifteen dollars for tuitioneachdetermined, perpupil paying

dollars,of the whichfortyand countynon-residentsannum
forthe Richmond Academy Boys;the madewas charge by

with thevalue of which fixtures,the thethatand property,
thanworth not less was$30,000,wasandfurniture appliances
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theTubman condition that inMrs. upon expressdonated by
forto use the athe Board failedthe event building high

to to the benefit ofwas enure theinstantlyschool the same
Free School;and theAcademy Augusta■Richmond

deemed it wise tothe Board its as-June, 1876, giveThat in
School, conducted andto the con-sistance Hephzibah High

inAssociation the ofthetrolled Baptist villágeby Hephzibah
southeastern,in of thethe county,part chargingHephzibah

the of fifteen dollarsfor school scholars sumand highreceiving
annum ;per

inno school the forin thereThat, 1880, countybeing high
andit,the funds of the Boardrace,the colored justifying

been established theof lower byother schools grade having
coloredin sufficient to accommodate thelocal trustees Augusta

it to establishBoard deemed wise andthechildren, proper
for "each thereinSchool,the Ware High pupil taughtcharging

andannum;■tendollars per
a the1897,in committee.June,That special appointed by

the of the schools in thestatusBoard highinvestigated
of and' theeach,ascertained the condition com-andcounty

infor economicthat, reasonsmittee recommended “purely
School berace,”of the the Ware Highthe education negro

tothe Conference Boardand City opendiscontinued requested
of aboutin the same at a costschoolsfour buildingprimary

the of whofor accommodationeach those negro/children$200
denied admittance to the schools/were annually

“of the Board further stated: theanswerThe Touching
its friends the colored thereofandSchool,Ware patronsHigh

the com­the and were heardcommittee,called beforewere by
toldandmittee with consideration. Theywvereevery respect

in its intention tothatthe reasons controlled the committee
Theseits were:discontinuance for therecommend present.

children werefour hundred or-more ofBecause beingnegro
befrom the unable toturned away providedprimary grades

teachers; means and the sameor because the samewith seats
schoolwhich were used to teach sixty high pupilsbuilding

oftwo in rudimentshundred thewould accommodate pupils
'finan­the Board at this time was notbecauseeducation;
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and additionalto erect teachersable buildings employcially
children inof colored who were needthe numberfor large

inthere the ofand because wereof education, cityprimary
—theat this time three schools HaineshighpublicAugusta

the Walker Institute and theSchool, BaptistIndustrial Bayne
— toeach of which were the coloredInstitute public people

theno than Board forwere feesand larger chargedcharging
in that thethe Ware School.” After statingHighpupilage

the Board,of the committee wasaction approved byspecial
“ At time vote wascontinued: the same when thethe answer

it ivasthe of the Ware School unani­taken on report High
of thethat the Board Education reinstateresolvedmously

in their the Board couldwheneversaid school judgment
theit. to Board’safford suspensionSubsequently temporary

a number of coloredof the Ware School people petitionedHigh
whom theof this wereaction,the Board for rescission among

A full Board was called and convenedherein.complainants
■— and the heard andwereon the of petitionersday August,

The after a session andBoard,considered.their fullyrequest
tohours,of refused rescind for the rea­deliberation over two

in theview,and that their untilsons set saidout,heretofore
—— Board should havelocal i.e. the Conferencetrustees City

theschools for coloreda offurnished primarysufficiency popu­
aand unconscionable toit would be unwise keeplation up

turn three hundred littlefor and awayschool sixtyhigh pupils
their and to readto bewho are alphabettaughtnegroes asking

the funds this Board accrued orof ofand write. No part
theto the education ofand no property appropriatedaccruing

hasThis Boardtaken from them. onlyrace has beennegro
from oneand the samethe same means moneys gradeapplied

inand this connectionanothertheir education toof grade;
in the is thiscolored schoolthat the enrolmentdefendant says

the Ware Schoolthan the last, building238 more Highyear
188accommodating pupils.”

ofthe 1872,to actBoard,The answer of the referring
“ act the local trus-of said commandsthat section 9averred

to each race asthe same facilitiestees to regardsprovide
offixtures, attainments and abilities teachershouses andschool
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ofand but that this section toreferslength term, theonly
schools ofestablished the trustees each school districtby
under section 6 of and notdoes to schools ofsaid-act, apply

that 10section of said whichact,higher grade; empowers
this to establish schools of thanrespondent higher grade
those established the local ordains their estab-trustees,.by

■lishment to such as the interest and convenience of the people
in the of this Board It admits thatmay judgment require.

on the 10th of itlast the Wareday July suspended High
School for the reason that in its the interest andjudgment

it,convenience of the did not and that itpeople require
to be incaused established its stead three schoolsprimary

for colored inand for reasons heretofore its answerchildren,
forth.set Whether or not the at the time of saidpetitioners

had children the Ware School thissuspension Highattending
defendant is not but areadvised, denies that they debarred
from a inschool education this since for thehigh community,
same as were made this Board for in thecharges by pupilage
Ware School can find inthis education three othertheyHigh
colored schools to the in ofthehigh open public city Augusta.
Defendants the that thedeny allegations specially pleading
acts of and to race1872 1877 the coloreddeny protec-equal
tion of the or that oflaw, the course and conduct this Board

obnoxiousthereunder is to this constitutional inhibition.”
“The amended their 1st. Thatplaintiffs petition, alleging:

‘the Institute,’ ‘the Walker and ‘theInstitute,’Payne Baptist
’Haines Normal and inIndustrial Institute mentioned said

areanswer, and institutionspurely private educationalpay
under sectarian andcontrol, have been in existence for years

and nohave had con-connection and havepast anynever.
nection whatsoever with the conductedschool systempublic

said 2d.Board. That said Board has no toby legal right
for a education to theschoolcharge extending highpublic

children of school 3d.of actual residents of saidage county.
ifThat a of for amean's exists publicdeficiency extending

ofeducation to the colored schoolprimary school population
the of in is due tosaid saidcity deficiencyAugusta county,
the to the whiteaction of Board insaidillegal appropriating



v. OFCUMMING BOARD EDUCATION. 535

of theStatement Case.

of said moreschool of thecity largely schoolpopulation public
fund than it is entitled to theto, detri-legally corresponding

ofment the colored school of said and but forpopulation city,
such action there would be no such as saidillegal deficiency
Board avers.”

In answer to this amended the Board admitted thatpetition,
the the WalkerInstitute, andPayne Institute, theBaptist
Haines Normal and Industrial Institute mentioned in an-its
swer were educational institutions under sectarian con-private
trol and had no connection with the schoolpublic system,
conducted the defendant itBoard. But averredby that the

to be thatimpression there wassought conveyed sectarian,
indenominational those schoolswas thatuntrue; theteaching

schools referred to were to the andopen public generally, any
child of sufficient and moral character could enterscholarship

whatever his or herthem, belief. The Board alsoreligious
asserted its to for tuition in schools, andright charge high
denied that of means for aany deficiency extending public

school education to schoolthe colored wasprimary population
to itdue action had taken.any

The defendant the tax demurredBohler, collector, to the
anand also answer.filedpetition

The cause been heard the demurrers andhaving upon plead-
the ofthe court sustained demurrer defendant Bohler,ings,

him asand refused to tax collec-any injunction againstgrant
the Board oftor. But the demurrer of Education was over-

•and an order was entered the fromruled, restraining Board
“ now in or hereafter intofunds oranyusing property coming

its hands for educational in said for thepurposes county sup-
maintenance or of white school inport, high-operation any

said until Board or establishsaid shallcounty equalprovide
in maintainedfacilities education as are nowschool byhigh

them for ofwhite children for such colored children high
school in desire a school edu-said asgrade county may high

or until court.”cation the further order of the This order
' was however until the Court of the Statesuspended Supreme
should render its in thedecision cause.

'The did from the ordernot toplaintiffs appeal refusing
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But the casetaxtbe collector.angrant injunction against
the Boardofwas carried to the Court byGeorgiaSupreme

Courtwhere the of theof Education, Superiorjudgment
that itreversed thewas groundof Richmond County upon

of Edu-the Boardin anerred againstinjunctiongranting
with that decision thecation. And in accordance Superior

Courtthe theof cause fromCourt the return Supremeupon
andthethe the relief asked plaintiffsof State refused by

in oftheir The error complaindismissed plaintiffspetition.
underorder in of theirthe latter as derogation rightsbeing

of States.the Constitution the United

inEdmunds for error.Mr. F.George plaintiffs

the con-ofI. As construed the Georgia,Courtby Supreme
of Edu-Boardand of that State thelaws justifiedstitution

the thein at of publiccation maintaining, plaintiffs,expense
refus-and in andchildren,schools for white abolishinghigh

for the educa-similar orto schooling up anykeep equivalent
the coloredtion of colored children. The record shows that

offor education of the same classschool was thehigh necessary
of for which twochildren,colored children as that the white

that there wasschools were It showspublic high provided.
benefitsa sufficient number of colored children thereceiving

and thatthe colored it was abolished,of school whenhigh
thattheir It showsits abolition.parents againstprotested

schoolthe thedefendants themselves considered colored high
ofin connection with their abolitionnecessary by declaring,

“ inthat theirit, would it the Board,reinstate wheneverthey
could afford it.”judgment,

II. It be of theassumed that the decisionmay Georgia
that of Statethe and laws thatCourt, constitutionSupreme

warranted the hereaction of reviewablecomplained (whether
or clearwas it would seemcorrect, reasonablynot) although

the one,that the of the was soundinferior courtopinion
unless the and of were byconstitution laws designedGeorgia
their framers beto illusory.

of Education,III. The is the Boardwhetherthen,question,
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“ schools ofestablish atto gradeits higherunder authority
the interests and convenience ofin the assuch points county

it to establish and main­authorizedmaythe require,”people
the interest of the whiteschools for soletain the advanced

ato maintain similar school for therefuseand tochildren,
while this nomakeschildren,of the colored (thoughbenefit

of such colored childrenthedifference in parentsprinciple)
to maintain suchand theirwere taxed money expended,being

the offirst sectionwhite schools? Althoughhigher grade
constitution of madeof thethe article onlyGeorgiaeighth

schools should be established forit that commoncompulsory
an andeducation,branches ofthe English requiredelementary

the fourth section author­the races to be separately,taught
for andtax to main­schools,and cities publicized counties to.

It is under thistaxation.out of such authoritytain them
in .of Richmond arethe carriedschools countythat the public

and cities tothe countiesThis authorizes go beyondon.
and as mostto civil­education, provide,elementary English

whichthat education teaches notized States fordo, larger
but thoseand whicharithmetic, thingswritingonly reading,

mental forofto the perceptions, respectlead enlargement
that tend to makemayand, indeed,social order, everything

under this that theIt is authoritythe best state of society.
to discriminatehas undertaken distinctlyofboard education
and toraces, onethe two impose uponand name betweenby

and their childrenwhich re­from theyof taxationburdens
educational benefitsofno for thebenefit, givingceive purpose

children alone. Thethe whitetointerests,tonecessary public
as statedis, byfor this discrimination expresslysole pretence

That that all ofit. is,-affordcannotthemselves, that they
of theto education higher gradethe fundspublic applicable

ofthe benefit thedevoted tobein the shallschoolspublic
the similar educa­it forofwhite nonechildren, appliedand

that theexcuse stated beingThetion of colored children.
taxation which havetheyincreasetoBoard does not wish

of one centfourthone perthe onlyto (thenpower impose
theof thatuse moneymakeand that it can good$100),

of a coloredin support highwould beotherwise expended
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for the education of some coloredschool, childrenelementary
atfor which the school houses that time furnishedcommon

accommodation;no not hinted the defenceIt is anywhere by
that there were not accommodations for all the whiteadequate

in and fromchildren, both the common whichschools;high
it follows that the funds have been de­publicconclusively

for allvoted to the the white children,complete provision
not for the colored children. ofwhen had The Boardthey

lawEducation under the as the master of allwas, construed,
been made for thetherefore,this. Every provision, having

full education of the white children, inadequate provision.and
the ofbeen made for education the coloredhaving elementary

the Board the colored school becausechildren, abolishes high
it cannot to it isThis, submitted,afford maintain it. earnestly
is thenot reasonable exercise of such discretion as the Board

have or the exercise of discretion at all.had,may lawfully any
It is the thedenial of the ofarbitrary equal protection
laws to thatthese of the colored race. It is believedpersons
all the numerous decisions of this court this and analo­upon

the Itare to statement.gous subjects agreeable foregoing
is to refer to more than a few of them.unnecessary very

In &c. v. 166Chicago, Railroad U. S.Burlington Chicago,
it was held that the of226, the Fourteenthprohibitions

Amendment referred to all the instrumentalities of the State,
executive and and that if offi­legislative, judicial, any public

under a statecer Government another ofdeprives any right
that amendment he violates the Constitution.protected by

In 150,Colorado &c.Gulf, Railroad v. 165 U. S.Ellis, 154,
it declared thatwas constitutional of the characterprovisions
herein should be and that thequestioned construed,liberally

becourts should watchful to stealthyguard against any
encroachments thereon, and that otherwise the protecting
clauses of the Fourteenth Amendment would be a mere rope

insand,of no manner state action. It declaredrestraining
that andclassifications made arbi­distinctions not becould

In case the nothis discriminationtrarily. was arbitrary,
matter how the motive haveof the Boardgood may possibly
been. If such action can bebe the Board foreverwillupheld,
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the“afford” to coloredit canof when givethe sole judge
education that taxof they-the same publicrace advantage

life orIf there isthe whites. really anyto tothem give
such conduct cannot beAmendment,in the Fourteenthspirit

this court118 U. S. 356,Wo v.In Yick Hopkins,upheld.
court havethe statein of what thoughtsaid that, mightspite

of San Franciscoit would the ordinancesabout it, put upon
determine whether theandan construction, pro­independent

the of'in with Constitutionunder them were conflictceedings
the ordinance vestedthe United or not. In that caseStates
of or with­in a of the discretionboard grantingsupervisors

laun­of wooden astheir assent to the use buildingsholding
dries, held that that was aand forth. The state courtso

This court denied thereviewable.discretion not judicially
ordinance absoluteheld that while theand gaveproposition,

not to it asthe was confided a dis­board,to the powerpower
at theirbut to be exercised merecretion of wasregulation,

maintainednot be whenand so it couldwill, that, construed,
heldThis court thatso as toexercised produce inequality.

“ not that therethe Fourteenth onlyrequiredAmendment
or or arbi­no of life liberty,should be arbitrary deprivation

and se­thatof but protectionequaltrary property,spoliation
circumstances inlike thebe to all undershouldcurity given

” “and that noand civilof their rights;personalenjoyment
laidthan arelaid oneshould be uponburdens upongreater

courtThis heldcondition.”in andothers the same calling
rests do notthat our Constitutionthe whichuponprinciples

“ and action of purely per­mean to leave room for the play
where the lawit held thatsonal and Andarbitrary power.”

under colorused,a cannot bethat discretiondiscretion,gives
a andrestrainof to or right,subvertregulating, injuriously

Toto inquiry.that such are judicialalways openquestions
inthe Board has,in that case,the of this courtuse language

the lawand administeredexercisethe of its authority, applied
“ maketo andunjustan so ashand,with practicallyunequal

circum­in similarunethical discriminations between persons
in such case “theand thatstances, material to their rights;”

of thewithin thedenial of is still prohibitionsequal justice
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Constitution.” The case of v. 163 U. S.Plessy Ferguson,
537, relied the other consist­side, ischiefly upon by entirely
ent with and our contention. itself deter­The casesupports
mined that a state law railwayrequiring separate carriages
for the two races was if made forvalid, wereprovision equal

theaccommodations for both and the stoodraces, case upon
solid and that neither race was discrimi­groundindisputable
nated in and it withagainst any particular, approvalquoted
the of the Court of of thatNew York,opinion Appeals
“ when the has to each of itsGovernment, therefore, secured

law„citizens before the andequal rights equal opportunities
for and the endit hasimprovement progress, accomplished
for which it was so forth. In v. WestStrauderorganized,” and

100 U. S. this court held that the FourteenthVirginia, 303,
“Amendment was to race theassure to the coloreddesigned

of all civilthe that under the areenjoyment lawrights
white and to to that race theenjoyed by persons, give pro­

tection of the General Government in that when­enjoyment
itever shall be denied the States.” The court furtherby said

that the words of the amendment, while “con­prohibitory,
tained aby necessary ofimplication positive immunity right,

—most valuable to the colored race the toright, exemption
from them as col­unfriendly legislation against distinctively
ored— the from discriminationsexemption legal implying

in civilinferiority the of theirsociety, lessening security rights
which others and so forth.enjoy,”

ItIY. will thus be seen that the thatfact the school Board
had to establish and maintain atauthority schoolspublic high
convenient and so toforth, them noplaces,' gives authority
establish and maintain schools for and toone racepublic high
refuse to maintain them for the whenother, the conditions
and necessities for that in oneadvanced education existed
race as well as the other in the where theirplace authority
was to be exercised. These necessities and areconditions by
the evidence of the board itself to exist.proved

The for the colorednecessity public schools for thehigh
children Iis, anddistinctly confessed, therepeat, only pretence
of excuse for asit, stated the wasBoardabolishing by itself,
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for itsthethat it could maintenancenecessaryemploy money
it to commonmore schoolbyadvantageously devoting pur-

allit could continue to the neces-while moneyemployposes,
on the two white schools in theto same place.sary carry high

in of what thisThe mere statement of the view courtcase,
nodecided,has condemns such matter howconduct,already

thethe motive or how wise the action of Boardethicallygood
ithave had not the fundamentalbeen been restrainedmay by

the itof meansConstitution, although anyprovisions byis.not
admitted that the of the in themotive Board was purely public

oninterest further than to avoid taxes to the col-raising carry
as it isones,ored schools well as the white and deniedalthough

that the action was wise.ethically
in theY. In of the contention stated brief on therespect

the tax should have beenBohler, collector,other side that
ita this -writ is sufficient to thaterror,made to ofparty say

thehim was Court atthe as to dismissed Superiorbypetition
thethat no takenthe and was by petitioners.appealhearing,

fromthat when the case was remitted theAnd it appears
ofthe Board Educationof thatCourt onlyGeorgiaSupreme

as beforeits costs,had for Bohler disappeared,havingjudgment
it ofwas the Boardit further that onlyAndstated. appears

the cause to theand carriedEducation that took exceptions
whole reliefthe State. Theof sought againstCourtSupreme

Bohlerand thedenied, acquiesced.Bohler was petitioners
in or athe causeinterestedceased to be anytherefore longer

inwas not anyas a respectthereto. His partypresenceparty
theor for that of controversy remaining.essential partproper

the counsel on thelearnedbe all toIt said withmay respect
techni­anas to is imaginarythatother side his partiespoint

ofa dismissalnot show formaleven if the record doescality,
545.113 U. S.v. als,See Gumbel Pitkin etBohler.

for defendantH.and Frank MillerMr. Ganahl Mr.Joseph
in error.

above,facts as deliv-theafterHarlan,Mr. Justice stating
of the court.ered the opinion
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ofThis writ error review afor final order madebrings up
in the Court of Richmond in con-Superior County, Georgia,

to a inrendered the ofCourt theformity judgment Supreme
order,That it is contended,State. the indeprived plaintiffs

error of secured to them the Fourteenth Amend-rights by
ment to the ofConstitution the United States.

The Court of after in itsSupreme Georgia stating opinion
that for the didcounsel not inout his briefpetitioners point
what of the Fourteenth Amendmentparticular paragraph

“said: If itwas be the does notviolated, first, he out.point
ofwhat clause that violated,is whether theparagraph privi-

immunitiesor of citizens of the United States areleges
whether his are of orlife,clientsabridged, deprived liberty

without due of or his arelaw, whether clientsproperty process
denied the of Itthe law^s. is there-protectionequal difficult,

tofor us determinefore, whether this amendment has been
Ifviolated. had been could fromany authority cited, we

that determined whichhave or clause counselparagraph
as he left inrelied but has us the dark we canupon, only say'

that in our ofnone the clauses of of theopinion any para-
of the under theamendment, facts disclosed thegraphs by

theare violated Board. There is norecord, by incomplaint
the therethat is discrimination inmadeanypetition regard

ofto the free common schools the So far as thecounty.-
record both races havediscloses, the same facilities and privi-

of Thethem. is thatleges attending theseonly complaint
are debarred the of send-plaintiffs, being taxpayers, privilege

their children to a isschool which not a school,freeing high
but one where tuition is and that a of thecharged, portion

fund,school raised is totaxation, sustainby appropriated
toschools which notare admitted. Wewhite’high negroes

have shown itthink we that in the thewas discretion of Board
to establish schools. It in theirhigh discretion,being they

without a violation of ofcould, constitution,the law or any
ofdevote a the taxes collected for school toportion purposes

the of this school for white and to assist asupport high girls
denominational forschool In ourcounty high boys. opinion,

it is to distribute taxes Theimpracticable equally. appropri-
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school isfor a whiteof the taxes girls’ highof aation portion
thanthese coloreddiscrimination plaintiffsnot more against

Ain the taxpayerwhite county.many peopleit is against
muchhas asand no of a school righthas agewho boys girls

of the taxes to adistribution girls’of theto complain unequal
of the BoardThe actionhave theseasschool plaintiffs.high

itsex .thanas toto be a discriminationto ús more■appears
someWhile the Board moneydoes as to race. appropriates
and itwhitedenominational school for boysto assist a girls,

if theand,for whitea school boys,has never established high
white whocorrect,these iscontention of parentsplaintiffs

school have as muchto attend ahave old enough highboys
if have not more.theseto as theyplaintiffs,complainright

of the differentinto anWithout, therefore, analysisgoing
of the Constitution ofthe Fourteenth Amendmentofclauses

in ourthat,we content ourselvesStates, bythe United saying
ofdid not violate theaction of Board anythe the pro-opinion,

theIt notthat amendment. does privilegesvisions of abridge
nor does itthe States,immunities of citizens of Unitedor

dueor withoutof life, liberty propertyany persondeprive
within theit toof nor doeslaw, persondeny anyprocess

of its laws.”theState protectionequal
“ There shall be aThe constitution of Georgia provides:

for the education of chil-of schoolscommonthorough system
an educationin branches ofdren the Englishelementary

of whichtheuniform asasonly, practicable, expensesnearly
or The schoolsfor taxation otherwise.shall be byprovided

butchildren of the State,shall be free to all separate
races.”and coloredbe for the whiteschools shall provided

Art. 1.8, §
commonthat in theIt said at the vicewas the argument

the whitethat'of was theschool system Georgia requirement
ineducatedand colored children of the State be separate

thisin case.schools. But we need not consider that question
theIndeed, plain-No such made in theissue was pleadings.

' to the taxnotiffs state that objectionhavedistinctly they
inter­ofin so far as for the primary,levied supportquestion
whichofand in themediate schools, managementgrammar
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is enforced.of races We mustthetorule as separationthe
the record.it is bycase asof the presenteddispose

that the Board ofin error Educa-complainThe plaintiffs
hands to inin its assistfunds athe maintainingtion used

children- without a similarfor white providingschoolhigh
The reliefchildren. substantial asked isfor coloredschool

either thewould of thethat impair efficiencyan injunction
for white children or the Boardschool compelprovidedhigh

done,that were the result wouldBut if beit.to close only
educationalwhite childrenfrom privileges byto take enjoyed

to colored children additionalwithoutthem, giving opportu-
infurnished schools. The col-for the education highnities

of the would not be advanced inchildren countyored school
education a decreematter of their thebythe compelling

to ato cease schoolBoard support highdefendant giving
Board had before it thechildren. Thefor white question

under aits schoolmaintain, control,itwhether should high
children or withhold thecolored benefits offor about sixty

from three hundredin schools children ofeducation primary
the Board tobelieved,same race. It wasthe impossible, give

to the three hundred colored childrenfacilitieseducational
if it maintained afor,were schoolwho unprovided separate
wished to have a school edu-children whofor the sixty high

in the interest of the numberdecision was greatercation. Its
number tothe smaller obtain achildren,of colored leaving

school,education- in atinstitutions anexisting privatehigh
that incurred in the school discon-not highbeyondexpense

the Board.tinued by
in the recordare not the evidence toWe permitted by

made with desirethat decision as been orhaving anyregard
of the Board to discriminateon the part against anypurpose

school children of the on account ofthe coloredof county
if inrace. But it be assumed that Board erredtheir the sup-

was to educational facilities forthat its duty provideposing
colored children without anthree hundred who werethe

in schools to learn and tothe alphabetprimaryopportunity
rather than to maintain a for the bene-schoolwrite,read and

children who to attend athe colored wishedfit of highsixty
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a ofwhich court shouldan errorthat was not equityschool,
that would theanto injunction compelremedy byattempt

from the school main-withhold all assistance highBoard to
in someIf,children.for appropriate proceedingtained white

hadthethatfor plaintiffs soughtinstituted directly purpose,
theout of funds in itsEducation,ofto the Boardcompel

amaintainits to establish andunder control, highhands or
theif that Board’sand itchildren,for colored appearedschool

in an abusewas fact of itsto maintain such a schoolrefusal
becausein to the coloredand populationdiscretion hostility

thehave arisen inof differenttheir race, mightquestions
court.state

ofdid action- the Board ofcourt not deem theThe state
and for economic rea-inEducation suspending temporarily

children a sufficient reasonschool for coloredsons the high
should be restrained fromby injunctionthe defendantwhy

for white Itschool children.an existing highmaintaining
in bad faiththat the Board proceededtherejected suggestion

itwhich was investedor abused the discretion withhad by
it or had acted inthe under whichstatute hostilityproceeded

the circumstances wedisclosed,to the colored race. Under
the court within thewas,cannot that this action of statesay

Amendment, a denial Stateof the Fourteenth bymeaning .the
them,with of theto associatedthe to thoseplaintiffs equaland

tothe or themof laws ofprotection any belongingprivileges
addWe that while allas citizens of the mayUnited States.

ofburdens taxation mustadmit that the benefits and public
be discrimination againstshared citizens without classany-by
pn intheir education of theaccount of the schoolsrace, people

is a matter to themaintained taxationstate belongingby
oninterference the of FederalStates, andrespective any part

beof such schools cannotwith theauthority management
a and unmistakable dis-in the of clearcasejustified except

law the land.of the ofsecuredregard supremerights by
We have no to and as thisdetermined;here such case be
view of this court hasthe whichdisposes juris-only question

todiction review and thedecide, judgment is
Affirmed.

• von. cixxv—35
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