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Syllabus;

under theas a aspurchase statute, held inseparate Bacon v.
thisTexas, as between thesupra, though contract, wasparties,

an entire contract for the transfer of in the tractsrights many
to make thenecessary of acres.numberup agreed
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not, by 641,Congress has Stat.Rev. a prosecu-authorized§ removal of a
upon allegation juryfrom ation state court an that commissioners or
had,other authoritysubordinate officers without derived from the con-

State,stitution and oflaws the juriesexcluded colored citizens from
because of their race. Said section does not embrace a case in which

judicialright by trial,a is duringdenied action sentence,a or in the
executingor in the mode of the sentence. arisingFor such denials

judicialfrom remedyaction after a trial commenced the lies in the re-
visory power higher State,of the courts ultimatelyof the and in the
power mayof review which this court judgmentsexercise over their

rights, privilegeswhenever or immunities claimed under the Constitu-
tion or laws of the are orUnited States withheld violated. The denial
of, judicialinability State,or enforce in theto of a rightstribunals secured

equalby any providing the rightsforlaw civil of citizens of the United
refers,States, to which 641 prose-and on account of§ awhich criminal

court,maycution primarily,be removed from a isstate if not exclu-
sively, inability them,rights,a denial of such or an to enforce resulting

State,from the of the aconstitution or laws rather than denial first
duringmade at the trial of a case.manifest and

Delaware, 370, Mississippi, 565,v.Neal 103 U. S. and Gibson v. 162 S.U.
points.affirmed to the above

Rulings subpoenarefusingof the court writs of duces tecumbelow held to
injurywork no to defendant.

murder,court, plaintiff permittedThe state the in foron the trial of error
presenceto be read in the a witness taken in ofevidence evidence of the

witness,bypreliminary hearing,the signedaccused at a read to and the
beyondprosecuting jurisdic-allegingthe the theofficer that witness was

court, procured.tion of bethe and his attendance could not ofThe bill
exceptions presented judge sig-to Its allowance not to the trial forwas

sentence, trial,nature until after refusal of atwo weeks after new and
appeal. natureafter record does not disclose the or effect of theThe
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Held,testimony so admitted. nothingthat is inthere this record which
Supremethis court towould authorize convict the Court of Louisiana of

inerror that behalf.

inIn the1891, CriminalOctober, District Court for the
State ofOrleans,of Louisiana, anparish indictment for mur-

oneder found Jimwas against alias Jim.Murray, Greasy
13,On December the1891, accused was arraigned, pleaded

and was remandednot for furtherguilty, proceedings.
1895,10,On Thomas JET.January Maher, as forattorney

the theaccused, onchallenged grand thejury that itground
not a constitutedlegally because thebody,was commis-jury

had discriminatedsioner the onagainst account ofprisoner
his race and excludedcolor, by having from the fromvenire
which the was all coloredjury selected mengrand or negroes,
which action was to be in conflict withcharged the constitu-
tion ofand laws Louisiana and with the Constitution of the
United States.

To toevidence sustain his saidprocure the ac-challenge,
cused his counsel for aasked ducesby directedsubpoena tecum,
to Francis C. of the voters of theZachaire, register ofparish

toon him furnish theOrleans, total numbercalling of voters
in the the total number of whiteregistered parish; voters

the total number of coloredregistered; voters; the total
number of whites and of colored voters couldwho theirsign
names at the of the office of theclosing registration parish

to the last election held onprevious NovemberCongressional
Also for6,1891. a duces tosubpoena tecum, addressed the

commissioners of thejury them fur-toparish, commanding
nish the on the trial of thecourt, to thechallenge grand jury,
the names and residences of hundred citizens whothirty-five

in thebefore them 1891,month of forappeared September,
as and the names and ofresidences thequalification jurors,

one thousand citizens whom and in thethey qualified placed
from which in-wheel, the which found thejury,jury grand

dictment in the was drawn. motions forcase, Thesepresent
endorsedwere the minute clerk as follows:subpoenas by

“Filed to orders.”subject
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to theOn tbe2, challengeFebruary 1895, grand camejury
be heard.on to

theto save State’stime, inofferedApparently attorney evi-
dence and as of the record the evidence takenpart present

incourt,before another section of the the ofcase the State of
Louisiana v. on aHeard, to theGeorge challenge grand jury,
in which similar of had been made. Thegrounds challenge
counsel for the hadwho also acted asaccused, counsel for

made no theHeard, to of this evi-George objection filing
dence, but himself asfiled, of the thepart present record,

of and bills ofthe filed Mmassignments exceptions byerror
in the other case.

other inthere this inevidenceAmong things appeared the
case of and read to the court in theHeard, was present case,
the return of the aclerk, statement ofshowingregistry regis-
tered voters of the of after theOrleans, electionparish general
of viz.: Total number ofNovember, 1892, voters, of59,262,
whom there were native white who nativesign, 35,382; born

mark,who make their 4571; white who 8283,foreign sign,
and who make mark, 1672;their colored who 5431, andsign,
who make their 4223. This admittedmark, record contained
the of several whotestimony sheriffs, serveddeputy jury

andsummons, which went to show that few of colorpersons
were so also ofsummoned; the the three com-testimony jury

whomissioners, testified that colored were summonedpersons
to before tothe commissioners asappear andqualify jurors,
that there were innames of colored thepersons wheeljury
from which this was drawn. testified thatjury Theygrand
in names from the list thetaking commissionersregistration
selected them with reference to their as jurors,qualifications
without color;to that a colored men weremanyregard great
summoned, and there was no discrimination coloredagainst
men.

The court that was not sus-held the plaintiff’s challenge
tained the that while it undeniable that theevidence; wasby
exclusion thefrom the service of all of Africangeneral people

on anrace account of their would be unlawfulcolor abridg-
ment of didthe of such that the evidencecitizens,rights yet
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not a butcase,disclose such showed that the servicegeneral
made ofwas not the names ofexclusively up white persons,

it establishedclearlyand that was that colored werepeople
of theiraccount race ornot excluded on color. The challenge

action ofwas To which theoverruled. court the accused by
his took several whichcounsel wereexceptions, allowedduly
and signed.

histhenThe defendant made a toby motionattorney quash
the that actindictment,the No. ofallegation 170 theupon

ofacts of under the which1894, theprovisions grand jury
indicted the accused waswhich was unconstitu-organized,
because it did not totional conform the of theprovisions

and Federalstate whichConstitutions, that thereprovide
shall be no discrimination on account of color orrace, previ-

condition of Theous servitude. motion to was over-quash
and the accusedruled, filed an forthereupon theapplication

of theremoval cause to the Circuit Court of the United States.
The of the to removeallegations stated the action ofpetition

court inthe the of the andoverruling challenge grand jury,
that there was a local the accused as a col-prejudice against

manored with murdered a whitecharged having man, which
would a fair and trial inprevent state court.impartial any
This inwas filed the state court on 19,petition February
1895. On 28, 1895, the trial commenced,was andFebruary
was so in that on 1, 1895,March the found aproceeded jury
verdict of guilty.

On March 7, 1895, a motion for a new trial and a motion
in arrest of were filed. In ajudgment petition accompanying

motions itthese was made to that on 26,1895,Februaryappear
the accused had infiled the of theCircuit Court United States
a for a writ of habeas and for an injunctionpetition corpus

the instate court to action the mat-Noproceed.forbidding
theter been United States Circuitto takenappears byhave

Court.
The and thefor new trial motion in arrest ofmotion a

7,March of1895,were and on sentencerefused,judgment
death the billswas accused. Certainpronounced against
of to the and of the court wereexceptions charge rulings
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an to theand Court ofSupreme Louisianasigned, appeal was
On 3,June the1895,allowed. Court affirmed theSupreme
of the court,trial and a writ of error thatbyjudgment judg-

ment ofof the Court Louisiana was to thisSupreme brought
court.

Mr. forThomas F. Maher in error.plaintiff

J.Mr. M. General of theCunningham, State ofAttorney
and PorterMr. AlexanderLouisiana, Morse for defendant in

error submitted on their brief.

Shibas,Mb. afterJustice the case, delivered thestating
theof court.opinion

Several of the of errorassignments into thebring question
ofcorrectness ofthe the Court of thejudgment Supreme

State of theLouisiana action of the trial court inaffirming
with inthe trial of a thedisregardproceeding petition by
haveaccused to the cause removed into the Circuit ofCourt

the United States the that the wasupon allegation petitioner
a thatand of African descentnegro, were, reasonbypersons
of color,their race and excluded theby jury commissioners
from as and petit jurors.serving grand

To of itsuch is tosufficient cite Nealdispose assignments
v. v.Delaware, 103 U. S. and370, Gilson 162Mississippi,
U. 565,S. decided at the interra, afterwhich,present

consideration,careful it was held that hadCongress not, by
section of611 the Revised authorized aStatutes, removal of
the the anfrom courtstate thatprosecution upon allegation

or officers had,commissioners other subordinatejury without
derived from the and the State,constitution laws ofauthority

excluded colored citizens from because of their race;juries
that said section did not a in aembrace case which isright
denied a inaction the orsentence,orjudicial during trial,by
in the mode of the sentence; that for such denialsexecuting

from action after a trial commenced thearising judicial rem­
in the of the courtsedy lay of therevisory power higher

State, inand the of review which this courtultimately power
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wheneverexercise over theirmay rights,judgments privileges
under the Constitution ofor immunities claimed or laws the

violated;States are withheld or and the denialUnited that
in theenforce,or to tribunals of thejudicial States,inability

secured law for the civilrights by any providing equal rights
toStates,of citizens of the which refers,United section 611

and on a criminalaccount of which be re-prosecution may
moved iffrom a state is notcourt, aprimarily, exclusively,
denial of such or an them,to enforce re-rights, inability

from the laws theconstitution or ofsulting rather thanState,
a denial fix’st made manifest at and the trial of theduring
case.

The for removal theofpetition acts of thecomplained jury
commissioners in their summons toillegally whiteconfining
citizens and in fromonly, citizens ofserviceexcluding jury
the therace and color of but did not that thepetitioner, aver

commissioners acted under orso virtue of the laws orjury by
State;constitution of the nor therewas shown, theduring

ofcourse the wastrial, that there or constitu-any statutory
tional enactment of the ofState Louisiana which discrimi-
nated on account of colorx’ace, or con-against persons previous
dition of or whichservitude, denied to thethem equal protec-
tion of the laws.

Other ask our toattention errorsassignments toalleged
have been committed the ofin course the trial. It is claimed
that the of the accused were in therights disregarded pro-

under his thetoceedings challenge Thejury.grand princi-
matters of toseem actionpal be the of the courtcomplained

in on the to theendorsing the wordschallenge grand jury
“ ”filed to ofon face and onsubject theargument papers;
motion for duces directed totecum, the ofsubpoena registrar
voters, tothe words “filed andorders,” on the motionsubject
for duces tecum addressed to the commissionerssubpoena jury
the words “filed to thatorders;” and it issubject claimed
such ofindorsements were the accusedirregular, deprived

to sustain the contained in his writtenopportunity allegations
him of dueand ofchallenge law.deprived process

The orders madeindorsements or the variousupon papers
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us toto have thatonly the courtsignified withheldappear
immediate action on the motions. wereThey notevidently
treated the court as theconcluding becauseby accused, the
record shows that the of thesubsequently hearing challenge
was thatand evidencein, was adducedproceeded both theby
State and the accused.

An was taken to the refusal of the court toexception grant
what was atermed duces tosubpoena tecum, directed Francis
E. ofZacharie, voters. The reason theregistrar given by
court was that calledthe so writ of duces tecum didsubpeena
not to didbe notpurport such, describe or refer to any paper
or document which was in the of the andpossession registrar,

thewhich defendant The court was ofrequired. opinion
that either the shoulddefendant have the books orspecified
documents if he wished; or, information from therequired

he should have him toregistrar, attend and tes-subpoenaed
"We no inerror thistify. action.perceive

was likewise taken to the refusal of the court toException
a writ of duces tecum on thesubpeenagrant commissioners,jury

not them to books orcommanding produce specified papers,
but that should furnish the names and thethey residences of
3500 citizens whom had tosummoned asthey qualify jurors.
The court the forthat writ asked was not a writ ofthought

duces defendant,and that the if hesubpeena tecum, desired
information from the should havecommissioners, subpoenaed
them to attend as theBesides,witnesses. defendant had the

of their to the use ofadvantage testimony by consenting
their evidence in the Heard case.

allAt no suffered the defendantevents, wasinjury by by
the of him therefusal the court to writs for,grant prayed

didbecause the he to not tend toevidence desired showget
of thethat the the accused were denied constitutionrights by

of did notor laws the and therefore authorize the re-State,
moval of from court.the the stateprosecution

A an tomore serious theis presented byquestion exception
of toaction the trial court in be read the evidencepermitting

inof one which had been taken the ofJones,King presence
the inaccused court at a and readhearing,open preliminary
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theto and witness. The reasonby the dis-signed bygiven
for the use oftrict the was that after dueattorney deposition

tohe was unable theprocure attendance of the wit-diligence
thenot withinwho was theness, jurisdiction of court.

disclosesrecord, however, thatThe the bill of toexceptions
evidence notthe of this wasallowance forpresented signature

lé,until March two1885,to the weeks after the sen-judge
was and after a newtence trial hadrendered, been refused

and an allowed. error was inNo the Su-appeal assigned,
ofCourt to the admission of thisLouisiana, evidence,preme

itnor is made of inthe this court. Neithersubject assignment
thedoes record disclose the nature or ofeffect the testimony

so admitted. In the of a bill of disclos-absence exceptions,
at the substance of anleast the and ofing evidence, assign-

ofment weerror, are to that the evidencepermitted suppose
andtrivial,was that it did no Weto the defendant.injury

have in this record would authorizecertainly whichnothing
to convictus the Court of errorLouisiana ofSupreme any

in that behalf.
There was a motion to the onindictment thequash ground

actthat ofNo. l'TO under which the1891, the ofprovisions
drawn,was in it al-was unconstitutional thatgrand jury was

to be a local or and not enacted tolaw,leged special according
a constitutional of notice. Thisrequirement previous public
motion was refused trial wasthe its actioncourt, andby

the Court Error as-of the State. isapproved by Supreme
in this court, but no isFederalsigned therebyquestion pre-

sented.
Nor can we merit in whichperceive theany assignment

avers that this No.act is in with Fourteenth110 conflict the
toAmendment the Constitution of the becauseStates,United

such law is to confer on the commissioners of thealleged jury
of New Orleans ofparish in the selectionjudicial powers

citizens for services. It is not that the accusedjury pretended
was to other or indifferentsubjected any treatment, respect
to that feature of inthe statute, than that which prevails
other or oncases, the trial of white citizens.

A careful anyof this record has to discloseinspection failed
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of orrightin the was anywhich accused deprivedparticular
or ofto him under the. laws Constitutionsecuredimmunity

Court ofand the of thethe United States, Supremejudgment
isLouisiana accordingly

Affirmed.

v. SALINA CREEKCOMPANYSALINA STOCK
COMPANY.IRRIGATION

supreme UTAH.OFoe THE TERRITORYthe courtAPPEAL from

MaySubmitted March31, 18, 1896.No. 191. 1896.Decided

Supremepower pass judgment theupon ofdenying aWithout its to
equity case,practice,question in thisTerritory ana on a ofCourt of

injusticeperceive hasit can thatnot inclined to do unlesscourt is so
been done.

a organ-The Salina Creek corporationIrrigation Company,
theforof of Utah purposeunder the laws the Territoryized

inCreek,of Salinaand the watersof controlling regulating
sametheandand of distributingthat Territory, furnishing

in the Dis-itsits filedstockholders,to and complaintamong
saidthethe Judicial District of Territorytrict of FirstCourt

athe Salina Stock Company,on 11, 1890, againstFebruary
in of stockthe business raisingUtah engagedcorporation

miles eastin about twenty-twoa ranch Sevier County,upon
Ireland,Elwin A.in that andof the town of Salina, county,

werethe companythat the stockholders of plaintiffalleging
the saidin of lands in county aggregatingowners severalty

or nearatsituatedacres,andhundred sixty-twoeighteen
forlands were valuable purposes,whichSalina, agricultural

that thenot withoutbut would irrigation;produce crops
a westerlyinwhich flowedSalina Creek,ofpartgreater

twobyto wasto Salina and the said lands, supplieddirection
and NeocheCreekasbranches known, Yogorespectively,

to the commis-fifteenthat for more thanCreek; years prior
its stock-theof of, plaintiff,sion the complainedinjuries
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