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Syllabus.

in inwas lies a ad-of which recently slavery, rigidlarger part
—Their indeed,to- those theherence safety peaceprinciples.

—of alland the liberties would bethe country imperilled,of
landtribunals of theif the permitted anyjudicial departure

those based discrimination afrom uponprinciples against
race. Wethejrclass because of therecognize pos-particular

butthese the carefuldefendant;sessionof all abyrights upon
of we canof all the which takeconsideration points cogni-

and have been so his coun-zance, which forcibly presented by
and him fullrace,are of his the benefit of thewhosel, giving

announcedheretofore this court in thebysalutary principles
cannot findcited in his we from the record beforebehalf,cases

secured thehis law of the land wereus that by supremerights
the trial court orviolated the courtby disregarded by highest

We cannotof error of law of whichsay anythatMississippi.
this court take was committed the courtsmay bycognizance

law,of the as matter of that the ofconviction theState, nor,
accused of the crime of murder was due to of race.prejudice

The is, therefore,judgment
Affirmed.
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petitionto a for removal filed under section 641 of theAn affidavit Revised
Statutes, that the facts thereinto the effect stated are true to the best

accused,knowledge supportofof the and belief the is not evidence in
quash indictment, prosecutor agreesto theof a motion unless the that

may used,' byit be so or unless the order of the trial court it is treated
as evideuce.

quash personagainst uponA motion to an indictment a of African descent
by juryground granditthe that was found a from which excludedwere

persons belongsbecause of their race of the race to thewhich accused
only by independentlycan be evidence of stated insustained the facts

quash.the motion to
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theStatement-of Case.

in error,. The in-Smith, wasplaintiff Charley chaiged by
indictment the Circuit Court of Bolivar Mississippi,county,

on the 14thwith of in thathaving, day May, 1894, county,
ofand malice andfeloniously killedwilfully, aforethought

murdered one Wiley Nesby.
Before the moved,accused statedarraignment upon grounds

in to the indictment. One of thosewriting, quash grounds
thewas that who the indictmentjurors weregrand presented

“not as the constitution of theimpartial, guaranteed by State
theaforesaid and of United ofStates, which the isdefendant

” “a of color,citizen black; another, because of the prejudice
him and his race on of their color,account theagainst grand

aforesaid was of theselected white thejury race, topurposely
ofexclusion the colored of the forpersons county competent

the officersservice, thejury therewith, underby charged
state on account of theirlaw, for thecolor, ofpurpose pro-

this indictment indefendant violation of hiscuring against
constitutional tried lifeto be for his the ofright upon charge

herein in themurder Circuit of Bolivar Statecounty,[Court]
” “aforesaid; another,still that the notwas agrand jury duly

andelected inaslegally empanelled grand jury contemplated
the of ofthe constitution the State ofguarantees Mississippi,
and the Constitution of the United States.”

The motion to the indictment was overruled. Thequash
record thatshows the defendant to the actionduly excepted
of the court, but does not show that evidence was intro-any
duced in of the motion. .support

The accused was then and notpleadedarraigned guilty.
He. demanded a venire. werenamesspecial Thereupon fifty

from box in court, and wasthe jury open processdrawn
issued for those persons.

The case been atcontinued, the accused the next-having
term made an for removal of thetheapplication by petition
cause for into fortrial the Court of the United StatesCircuit
the western ofdivision Southern .District ofthe Mississippi.
The is here in full:petition given

“This that Smith,shows apetition respectfully Charley
citizen of inthe United is of the sheriff ofStates, custody
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of theStatement Case.

of an indictmentvirtue pre-Bolivar county, byMississippi,
to have been a jurywhatby regular grandsented purports

a1894,Circuit Court,thé term of said uponfor chargeMay
he is a citizen of the State ofthatmurder. Relator statesof

of State,under constitution said sec-and thethatMississippi,
such an offencethat for he14 he isthereof,tion guaranteed

tried an Fur-first be and by impartial jury.shall presented
or of hisbe of his lifethat he not libertyshallther, deprived

ofdue andlaw, thatthe aforesaid processin State except by
and in section 264as shownconstitution, prescribedstatesaid

ofbeshallthereof, jurors, grandwhich requiredqualifications
that the statute of 1892 ofState;in the andsaidand petit,

Annotated Code ofthe Mississippi, adoptedState, styledsaid
1892,ofthe state on-day April, prescribeslegislatureby

different,forand jurors,- separatenew requirementsseparate
the constitutionfrom fixeddistinct those byand requirements
Stateto The constitution of thewit:State, prescribes,of said

to and writethat all electors able read264,section qualified
in courts of the State.serve as thebe tocompetent jurorsshall

of 1892,State, viz.,said the Annotated Codestatute ofThe
of ofthat the boardsection-thereof, supervisorsprovides

ofa namesas personsshall use (in selectingsaid guidecounty
next,of the Courtfor the two terms Circuitto serve as jurors

the listto be after then preparedholden beingrespectively,
the rollthe ofthem, said board supervisors) registrationby

forselectof and that shallthe theyof voterslegal county,
‘ fairofto as aforesaid intelligence,serve persons goodjurors

’ statute issound and of saidcharacter and suchjudgment;
theFurther,in the constitution of State.conflict with said

thatboard showsrecord the of of said countyof supervisors
them forthe list of to drawn byhave beenjurors averring

1894,term,the term then next follow,to the said Maybeing
of said county,,was under an of said boardorderprepared

‘is the follow-which as the thatfollows: Ordered boardby
serve asnamed and toare selectedbe,ing persons hereby,

whichfor the next term of the Circuitpetit jurors Court/
that thesaid order of said board to its facefails show upon

fromlist so forselected the aforesaid was selectedpurposé
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ofStatement the Case.

the roll of said said fails to showordercounty ;registration,
so in of saidthat the named the list were citizenspersons

were selected to the laws of the State,orcounty, according
wereor that voters,they qualified duly registered according

and furtherto fails to show that the solaw, they, persons
were so to in Bolivar Stateselected, selected serve county,

Relator that the certificate of theaforesaid. further states
of the said ofcircuit clerk the sheriff said county,county,

and the clerk which is attached toof saidchancery county,
the list of names drawn from the thebox, constitutingjury

offor the first week of said term CircuitMaypetit jurors
of theCourt said and in minutes of firstthecounty copied

First,is void: becauseof the saidday’s court,proceedings
the circuit attendJ. did not theclerk, E. Ousley, personally

of said but shows that he waslist, said certificatedrawing
in Thesaid clerk. statuterepresented by deputydrawing

at said draw-that the circuit clerk shall officiateprescribes
which before ofmust not be more than 15 first daying, days

• withsaid term. theofficersSecond, because the said charged
law directs,of as thesaid failed todrawing jurors certify,

to‘whether the namesthe appearedenvelopes containing
nameshave been list ofor and thisopened disfigured,’ con:

tained the were selected thebyof the whonames persons
as1894,Circuit Court on of term,the first saidday May

onrelator saidwhichgrand jurors, jury presentedgrand
indictment.

“■ Relator with the selec-that the said officerscharges charged
to the hold-tion, and list,saidlisting jury preparatorydrawing

of andCourt,the said term of said Circuit wilfullying May
list ofmen from the said jurorsexcluded all coloredintentionally
is a coloredon account and that relatorcolor,of the fact of their

said listman with that at the timeandmurder, jury.thecharged
in thethere wereselected, aforesaid,was listed and asdrawn5
voterscoloredof Bolivar 1300 moreorcounty duly registered

rollin said and 300 thewhite voterscounty, registrationupon
of said did not outnumberthe white voterscounty; registered

been usedthe colored rolland had thevoters, that registration
someas their would drawnas the havedirects,lawguide, they
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of the Case.Statement

of defendant into thebutnames; prejudicecolored voters’
colored voters were,saidtherein,and relatorindictmentthe

noexcluded, and blackcolor,of their purposelyon account
in saidto serve as such jurorbeen summonedhasperson

on accountthe new constitutionofthe adoptioncounty.since
in au-thosethe black race byof the againstprejudicegreat

■ forand relator asksrace,the white subpoenasand ofthority,
tothat hisDelatorto same. charges rightofficerssaid prove
inState, asof the guaranteedthe lawsbyprotectionequal
ofto the Constitutionthe AmendmentsofFourteenArticle

of hisaccountonwasStates, ignoredthe United purposely
ofthe selectionwiththe officersrace chargedand bycolor

andtoThis he is praysat said term. ready prove,said jury
indictedThat he not accordingfor officers. issaidsubpoenas

and thereforeof the said State,course of the lawthe dueto
fromremovedindictment betrial under saidthat hisprays

thefor westernto the United States Circuit Courtcourtthis
ofof the State Mississippi,Districtof the Southerridivision
order of’anrecord bear evidence of such thistheand that

thisof said case be byand that said removal grantedcourt,
lawconditions the directs:”terms and assuchcourt upon

the oaththe cause was verified byto removeThe petition
in it werethat set outto the effect the factsof the accused

information andandthe best of his“true to knowledge
belief.”

Courtto remove the into the CircuitcauseThe application
the accusedtrial anddenied,States for wasof the United

action the court.to this of stateexcepted
to atrial bedefendant then moved that theThe postponed

term,of the on account of the absence of certainfuture day
notcouldwithout whosewitnesses, testimony,'he alleged,-he
andmotion,to trial. Evidence was heard thisuponsafely go

to the Avasdenied.the trialapplication postpone
summonedThe accused moved to the venire of jurorsquash

oft&e second the thefor week following grounds:uponterm
“ from thehave not been drawn juryBecause they regularly

theunderthe officers of the it isbox whosecounty dutyby
term,to for \veek ofdraw the venire the secondlaw said
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the circuitto and clerks and ofwit, sheriff thechancery
and that said list of the invenire, as the rec-county, appears

ord of the first of the notday’s term, certifiedproceedings is
to the officers of the with the ofby county charged selection
the as the butlaw said as now todirects, answersjury jury
their call as said venire for said week is an andvenire,illegal
a trial said or of them as such venire will beby jurors any

to his under the constitution of the Statecontrary ofrights
and underhis the Constitution of the UnitedrightsMississippi

States, and- that adefendant, citizen of the State ofbeing
and of the United he insists hisStates,Mississippi upon right

to be tried for this dueoffence course of law.”by
The motion was' and the defendantdenied, Itexcepted.

•doesnot from the record that evidence was intro-appear any
duced in of this motion.support

The theaccused received of moved thathaving panel jurors,
“the same be the Becausequashed upon following grounds:

the said is made of names arejury whose theup persons upon
record foras the -second week of the said term ofjurors the

and list ofcourt, said the venire forjurors, constituting
the second week of said term so summoned the sheriff ofby
the was not drawn from the box of thecounty, jury county

the clerk and circuitby clerk and sheriff ofchancery the said
which the law directs. doNor the officersofcounty, the said

with the of said venirecounty, undercharged drawing the
tolaw, as to said list sowit, aforesaid, certify onappearing

the of the of term,minutes first the said and there isday no
record that list assuch does to beappear, saidpurporting
venire for drawn from theweek,said was box ofjury the

and said is void because ofcounty, panel composed persons
named white chosen on accountbeing exclusively ofjurors
their as suchcolor, so summoned to servejurors andillegally
now tendered he a ofdefendant, the blackbeing negro race,
and of his race and color were onpersons accountpurposely,
•of their excluded ofcolor, said officers the law. Defend-by
ant is a citizen of the State of and of the UnitedMississippi
States, and insists his to be tried dueupon course ofright by
law, as him under theguaranteed in therights incorporated
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the theof State of and ofConstitutionconstitution Mississippi
and theStates, him,-now tendered fromthe United panel

of his race aremembers excluded thepurposely bywhich
therewith for thanno other reason theirofficers charged

1500 colored men toand that serve ascolor, duly qualified
in the to iswhites,500 an abridgmentjurors being county,

theunder Federal Constitution.”of his rights
that, introducednot evidence was ordoes anyIt appear

of this motion to the motionin andoffered support quash,
the defendantoverruled, excepting..was

of on their voir dire thethe examination jurorsDuring
to certain but notjurors, upon any groundsaccused excepted

of thesecured the Constitutionbyinvolved rightsthat
States.United

the was then entered and thetrial of case upon,The
murder,found of and sentenced towas guiltydefendant

death.ofthesuffer punishment
minute: “On the 6thcontained*the followingThe'record

a theof said criminal termDecember, 1894,of being dayday
defendant the court onthe informedcourt,of havingsaid

before sentenceconviction,of his was pronouncedthe day
he to be allowed tocourt, that wishedhim theby pre-on

arrest of the held that thein courta motion judgment,pare
newof and the motion for a trialinmotion arrest judgment

but on said 5thmotion,be in one aforesaidnot made daycould
counsel to both inordered motions one;court presentthe

forwould fine defendant’s counsel unlessit contemptthat
in ofthe motion arrest and thecombinedhe judgment

■ thatfor new both be heard as onetrial,amotion might
the thento action defendant and there ex-motion, which

cepted.”
wasa new trial made and denied.motion forA Among

inof that motion were that the court erred over-the grounds
motion1. The defendant’s to the indictment.quashruling:

for- a removal of the cause to the UnitedHis2. application
3. The toCourt. motion the weeklyCircuit quashStates

motion to4. The the Otherquash panel. groundsvenire.'
notdefendant tried a. andfairlythat the was by jurywere
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for Parties.Counsel

selected to the laws ofaccording andimpartially Mississippi
the Constitution of the United and wasStates, not convicted

due of but was deniedby iaw, underprocess equal protection
the laws of the State on race.hisaccount.of

The case writ ofcarried, error,was to theupon Supreme
Court of one of the errors that theMississippi, assigned being

for the removal of the cause into theapplication Circuit
Court of the for trialUnited States was over-improperly
ruled.

The of conviction was affirmed' that court.judgment by
Its was as follows:opinion

“ The action of the court below in theoverruling applica-
•tion for removal notwas error. See John Gibson v. State,
court;decided at the term of this Thepresent tomotion

the indictment was denied. There wasquash properly either
no offered in of theevidence ifmotion, or, itsupport offered,
does in and innot the this caserecord, canwe doappear

but affirm the action of the court innothing thisdenying
motion. The affidavit to the inmotionappended its'terms
affords no sort of evidence if it had been(even to beagreed

such,considered the inas as was case Neal v. 103Delaware,
U. S. the affiant hadthat any touch-370) personal knowledge

of the facts relied as foring any upon grounds upholding,
the motion. It was made ‘as to the affiant’s knowledge

’and belief, and the affiant have noyet may knowl-personal
whatever as to of the material facts. Theedge any affidavit

was not evidence to the motion. In Néál v.support Dela-
theware, verified for removal wassupra, treatedpetition by

the court as evidence for tothe motion because of thequash,
of the ofGeneral Delawareagreement withAttorney the

same,counsel to that as theprisoner’s effect, was construed
”the of the court.by majority

■Em,cmuelMr. Cornelius J. Jones infor error. Mr.plaintiff
M. Hewlett himwas with on his brief.

Mr. Frank ofJohnston, sub-attorney Mississippi,general
mitted on his brief.
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Opinion of the Court.

afterHarlan, deliveredcase,Mb. Justice the tliestating
of the court.opinion

in ofreasons stated the the court in1. For the opinion
565, decided, it must be ad-ante,v. justMississippi,Gibson

theof the accused for removal of thethat the petitionjudged
of the Unitedinto the Circuit Court States wasprosecution

the ofNeither the constitution nor lawsdenied.properly
ortheir asreasonably interpreted,by languageMississippi,

State,the court of the show that theby- highestinterpreted
or could not enforce in the tribu-denied judicialwasaccused
in the of the where such suitor StateState,the partnals of

“ himis secured toany right byor pending, anyprosecution
for the civil of ofcitizens therightslaw equalproviding
or of all within the United States.”States,United persons

641.Stat.Rev. §
inwas of the motion2. evidence offered supportNo by

the indictment,to unless the facts set outthe accused quash
to “tomotion verified the hisin written best ofthe quash,

incan be as evidencebelief,”and regarded supportknowledge
that itWe are of could notmotion. opinionof the properly

differs from 103Delaware,The case Neal v.be so regarded.
In the of the394, case,396. that370, uponU. S. hearing

indictment, basedto the similarmotion upon groundsquash
the State,it was betweento those here bypresented, agreed

and .the withcounsel,hisprisoner, byits attorney general,
of the the statements and incourt,the assent that allegations

for should be and andtreated,removal takenthe petition
in deci­effect,force and the consideration andthe samegiven

the “as if said statements andmotions,sion of allegations
the in andmade verified defendant a separatebywere and.

“We in thataffidavit.” case: Thesaid only objectdistinct
could in the affi­the counsel havewhich prisoner’s filinghad

the the toto establish which motionsdavit was upongrounds
in the the torested. It was discretion of courtwerequash

affidavit. No counter affidavits werehear the motions upon
ofbehalf of the “We arefiled in prosecution.” Again:

the to sustained thethat motions affidavitquash, byopinion
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Opinion of the Court.

—the accused to have been-of which filed inappears support
as to■ofthe without itsmotions, asobjection evi­competency

and uncontradicted counterdence, was or evenby affidavits,
a formal denial of the haveby grounds assigned—should

been undersustained. the which obtainsIf, in thepractice
■courtsof the the of theState, affidavit could ifnot,prisoner

into, be used as evidence of a motion to■objected support
the State could waive that either■quash, objection, expressly

•of not it at the time. Ho suchby making proper objéction
to have been made its On theappears by attorney general.

the that the verifiedeontrary, agreement prisoner’s petition
.should be created ‘inas an affidavit the consideration and

’ of the•decision as wemotions, think, that the Stateimplied,
was to risk their determination the case as-willing madeupon

that affidavit, in of withby course, ofconnection, factsany
which the court take notice.” The case beforemight judicial
•usis so far as the is inpresented, concerned,present question
-a different inThe facts stated the written .motion toaspect.

that motion was verified the affidavit of■quash;although by
the could be toaccused, not .usedas evidence establish those
facts, with the the orconsent of stateexcept prosecutor by

of•order the trial court. Ho such consent was Hogiven.
■■suchorder was Themade. forassignedgrounds quashing
the indictment should have been sustained distinct evi­by
dence introduced or introduced theoffered to be accused.by
He could of innot, insist that the facts stated the mo­right,

totion as trueshould be taken hisbecausequash simply
'motion was verified The motion tohis affidavit.by quash

therefore, evidence;was, con­anyby competentunsupported
it cannot have beenbe'held to denied.sequently, erroneously

3. It is trial courtfor error that the refused toassigned
trial,the to venire ofthe jurors andpostpone weeklyquash

the of or to the of thesustain accusedpanel jurors, exception
to the ofof to him. Honetendered thesequalifications jurors
motions are so record to raisethe aspresented anyby ques-
tion as to the of to thesecured accuseddeprivation rights

theby Constitution or laws of the United States.
4. The motion forof the a new trial is anotoverruling
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ofwrit errorcan reexamine uponthis courtmatter which
— motion aa matterof such beingthe orgranting refusing

the trial court.the ofdiscretionwithin
trial court mo-of the theIn view of the order5. directing
to the to beand a motion arrestfor a new trial judgmenttion

theinhave,in we our consideration ofmotion,embraced one
motion for new trial as been intendedtreated thecase, having

theone We are ofto be also to arrest opinion,judgment.
inin as well asfor the stated Gibson v. Mississippi,reasons

of the trialthat no error law committedthis was byopinion,
in to arrest the As thecourt applicationdeclining judgment.

of the Unitedto remove the cause into the Circuit Court
towas and as the motionoverruled,States properly quash

alsowas,indictment the above stated,the for reasons prop-
overruled, the order the can-to arrestrefusing judgmenterly

to of thisbe held be erroneous whichnot upon any ground
ofcan take in its ofcourt review the proceedingscognizance

Court ofthe Supreme Mississippi.
that the mustIt results bejudgment

Affirmed.

FEE v. BROWN.

THE STATE OFTO THE SUPREME COURT OF COLORADO.ERROR

27,No. 165. Submitted March 1896. Decided 1896.20, April

”“provisiongranted by in the act of Decem-First 1 of•The reservations §
Stat; 598,19, 1854, 7, provide extinguishment ofc. 10 “to for theber

byChippewa claimedthe Indians to the lands owned andthe title of
Indians,them,” etc., by bothterritoryto the ceded theare limited

blood, blood.pure of mixedto of and to Indiansappliedas Indians
claims,certificates,scrip in wereerrorunder the defendantThe which

issued,theybyonly to wereto be located half-breeds whomintended
personspatents in those certif-only namedto be to theand were issued

; and, givenconsequently, lands notright to alienate the wastheicates
patents.ofafter the issue theuntil

“ titles,”340,8,1872, 357,17 perfect landcertainc. Stat. toact of JuneThe
scrip whoetc., permit purchaserto a of suchintendedwas certificates!

perfectland,acquired public totitle tothrough them had an invalid
complianceby of that statute.the termstitle withthat
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