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of Case.Statement the

vessel,to the owner of the yet, beinginjuredactual injustice
the common think the court shouldlaw,of wein derogation

of the to athe recoverynot limit injured beyondright party
effectuate ofto thewhat is purposes Congress.necessary

of belowsatisfied with the conclusions the courtWe are
therefore,of the and its decree is,both involved,pointsupon

Affirmed.
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March 5,1894.1894. DecidedJanuary IT,No. 203. Submitted

power preserve inof a State to from extinction fisheriestheIt is within
byjurisdiction, prohibiting fish-exhaustive methods ofitswithinwaters

likely ininstruments as are to resulting, or the use of such destructive
young as the mature fish.of the well asthe extermination

1880,provision of c. 591 of the of asin the statutes New York. LawsThe
1883, uponby the of that nets set or maintainedc. 317 of Lawsamended

waters,State, of or islands in suchof the or on the shoreswaters
protectionenacted for the ofof the statutes of the Statein violation

fish, person,summarily destroyed by any themay and that it shall bebe
them,abate, remove, destroy andduty to and forthwithof certain officers

against any persondamages. maintainedfor shall or beno action liethat
destruction, a exercise ofor is lawfulor on account of such seizurefor

State, deprivepolice power the citizen of hisdoes notof the andthe
provisionlaw,process of the of theproperty indue of violationwithout

of the United States.--Constitution

inTuts the Courtatan action law-instituted Supremewas
in errorthe againstthe of Jefferson byfor plaintiffscounty

andEdward L.within error, Sargentdefendantthe together
andof fifteenfor conversion hooptheSherman,Richard U.

Defendants Steelevalue of-the $525.nets of allegedfyke
Defendant Shermandenial.aand interposedSargent general

“the Commis-constitutedothers,that with threehe,pleaded
withYork,of Newthe State power-sioners of Fisheries” of

towithand fishdirections to regardto protectorsgive game
wasthat defendant Steelelaw;the enforcement of the game



TERM, 1893.OCTOBER134

infor Plaintiffs Error.Counsel

the ofand fish duly by governora protector, appointedgame
the nets sued for were takenand thatYork,the of NewState

and fishSteele,of said as such game protector,bypossession
maintained the watersthat werethe they upongroundupon

in of statutes for theviolationof the State existing protection
became a nuisance.and and publicof fish therebygame,

ofThe nets were thefacts were propertyThe undisputed.
defendanttaken theand were Steeleawaythe byplaintiffs,
most of the netsthe time of theand At takingdestroyed.

forof Black River usedin the waters the Bay, beingwere
the shore of thatand the residue were uponpurposes,fishing

Thebeen used for the samerecently purpose.bay, having
was aand the defendant Steele statefishermen,wereplaintiffs

The and destruction of theand fish protector. takinggame
have been under the statuteswere claimed to justifiablenets
to the of and fish.Stateof the protection gamerelating

under the stat-there was noclaimed justificationPlaintiffs
theirif constituted suchandutes, justification uponthey

unconstitutional. Defendant Sherman waswereface, they
Defendant wascommissioner.a state fish Sargent president

and Plain-Fish Game Association.of the Jefferson County
to be liable thethese defendantstiffs claimed upon ground
or directed the andincited,that takingthey instigated,

of the nets.destruction
before a a verdict was torendered,trial subjectjuryUpon

incourt,of the favor of thethe againstopinion plaintiffs
in of$216,for the sum of and favor defend-defendant Steele

and A motion for a new trial wasants Sherman.Sargent
and entered the verdict for dam-denied, $216judgment upon

and costs. On to the General Term thisages appeal$166.09
a and a furtherwas and new trialreversed, ordered,judgment

to to theallowed the Court of On appealappeal Appeals.
order Termof the of the GeneralCourt grantingAppeals,

and fora new trial was absolute orderedaffirmed, judgment
the defendant. 119 N. Y. 226. Plaintiffs suedthereupon

thisa writ of error from court.out

Levi H. for inMr. Brown error.plaintiffs
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defendant inB. Brown forElon error.Mr.

after theBrown, case,Justice deliveredMb. thestating
of the court.opinion

case involves the of anThis •actof theconstitutionality legis-
of the knownlature State of New York as Laws591,chapter

of New York of as amended1880, Laws of317,by chapter
entitled act forNew York of “An the1883, ofappointment

and fishgame protectors.”
a act enacted 15, c.By 1886, 141:Aprilsubsequent

“ 1. atSection No shall kill ortime take fromanyperson
the waters of Henderson or Lake withinOntario, oneBay

shore,mile from the between the most of Pillarwesterly point
and line between thePoint the counties of Jeffersonboundary

and fish of. . . device orOswego, any any by anykind
than andmeans whatever otherwise hook line or rodby held

in hand. shall not to orBut this section theapply prohibit
bait,of for theminnows netscatching person usingproviding

them,for that not set and shallshall throw backpurpose any-
andor fishtrout, bass, taken,other chubs,any game keep only

ordace, suckers, shiners.
“ of theSec. 2. of thisanyAny person violating provisions

act shall and liablebe of a to amisdemeanor,guilty penalty
of for each offence.”$50

amended,the act the ofof asBy 1880, actby 1883:
“Sec. 2. or other means or device forAny net, pound,

or befish, or taken ormaytaking whereby theycapturing
orset, floated, had, found, in ormaintained,captured, put,

this orState,of the waters of the shoresupon any upon
of thisof or islands in of the waters inState, violationany

of oror hereafter enacted statutes laws for theany existing
of is declared to and afish, be, is,protection hereby public

and be abated andnuisance, summarily destroyedmay by
be the of each andand it shallany person, duty every pro-

tector and of constable to seize andaforesaid every game
remove same,and the . . . and noforthwith destroy
action for lie or beshall againstdamages anymaintained

orfor on such seizureor account of destruction.”person any
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to bewas unconstitutional andallegedThis last section
as the1, citizen of hisfor three reasons: deprivingvoid prop-
of as inlaw; 2,without due restraint ofbeingprocesserty

as an3,of citizen interference with the; beingthe theliberty
of the United States.and maritime jurisdictionadmiralty

ruled the first of the' incourt abovetrialThe propositions
them,othersand the andfavor, against judgmentplaintiffs’

thein favor ofentered plaintiffs.was thereupon
the section inof how-was,The constitutionality question

Term andthe theGeneral Court ofbysustainedever, by
its aof lawful ofthe exercise theground beinguponAppeals,

of the State.police power
and limits what is known as theofThe extent powerpolice

of ina fruitful discussion thehave subjectbeen appellate
in theState Union. It isof everycourts nearly universally

essential to theto includeconceded everything public safety,
and to themorals,and or abate­health, destructionjustify

of whatever bement, summary mayby proceedings, regarded
nuisance. Under this it has been helda thatpoweras public

the aorder destruction of house tothe State may falling decay
the of the demoli­lives passers-by;or otherwise endangering

in the ofas are a theof such path conflagration;tion slaughter
the orcattle; destruction of unwholesomediseased decayedof

of wooden in thecities;thefood; prohibition buildings reg­
and other ofof meansrailways conveyance,ulation public

in burial the restriction ofof interments grounds;and objec­
thelocalities;trades to certain vaccina­tionable compulsory

the confinement of the orchildren;of insane those afflictedtion
the ofdiseases; restraint vagrants,with contagious beggars,

the ofdrunkards; obsceneand habitual suppression publica­
illof and thefame;and houses- ofprohibitiontions gambling

and where are sold. Be­places intoxicatinghouses liquors
however, the State interfere wherever thethis, mayyond

and in thisit,interests demand a dis­particular largepublic
invested the to determine,is necessarily legislaturecretion
ofwhat the interests the but whatnot public require,only

for theare of such interests.necessarymeasures protection
S. 27; Pearson,v. 113 Kidd v. 128Barbier U.Connolly,
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1. To the State inU. S. thus itsjustify interposing authority
of itin behalf the must first, that thepublic, interestsappear,

asof the from those of apublic generally, distinguished par­
ticular suchclass, and,interference; that therequire second,
means are for the ofreasonably necessary accomplishment
the and notpurpose, unduly individuals.oppressive upon

not,The under the oflegislature may theguise protecting
interests, interfere withpublic arbitrarily orbusiness,private
unusual and restrictionsimpose lawful occu­unnecessary upon

words,In other its determination as to whatpations. is a
exercise of its is not final orproper police powers conclusive,

but is to the of the courts.subject Thus an actsupervision
the master of a vessel from arequiring arriving foreign port

to the name, and ofreport birthplace, occupation every pas­
and the owner of such vessel to a bond forsenger, give every

so conditioned to thepassenger reported, Stateindemnify
for the of theany named foragainst expense support persons

four wasthereafter, held this to becourt indefensibleyears by
an exercise of the and to be void as.as police power, interfering

thewith of toright commerce withCongress regulate foreign
nations. Henderson v. New 92 U. S. 259. AYork, similar
statute of California, a bond for certain classes ofrequiring

described, which were “lewd andpassengers debauchedamong
was also heldwomen,” to show that thevery clearly purpose

was to extort from a class ofmoney orlarge topassengers,
their to Californiaprevent andimmigration wasaltogether,

held to invade the of v.right Congress. Chy Lung Freeman,
92 U. S. So in Husen,275. Railroad v. 95Co. U. S. a465,
statute of Missouri which the ofprohibited driving Texas,
Mexican, or Indian cattle into the State between certain dates
in each was held to be in conflict with theyear commerce
clause of the and notConstitution, a oflegitimate exercise
the State,of the it was admittedpolice powers thatthough
the State for its ormight self-protection prevent persons
animals diseases from itshaving contagious entering territory.
In an302,Rockwell v. 35 N. Y. act of theNearing, legis­
lature of York,New which authorized che seizure and sale
without of all animals foundjudicial withinprocess trespassing
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obnoxious to the constitu-was to beheldenclosures,private
ofbe hisno shouldthat deprivedtional personprovision

without, also Austin v.of law. Seedue processproperty
109 Mass. 315;v.Pick. Watertown121; Mayo,16Murray,

re36;16 Wall. In Cheesebrough,Cases,The Slaughter-house
89. In all these12232;N. Y. Brown v. Perkins, Gray,78

as an unneces-the acts were held be involvingcases to invalid
inhi-and aof the of practicalsary rights property,invasion

and whichthemselves,inbition of certain harmlessoccupations
to interests.carried detriment thebe on without publicmight
however,of and hasfish,The alwayspreservation game

as thebeen treated within the domain of power,policeproper
wildand ani­the within which birdsand laws seasonlimiting

thebe killed or for andsale,mals prescribingmay exposed
been re­and manner in be havetime which fish may caught,

inthe v. Maryland,courts. Thus Smithupheld bypeatedly
it a to71,18 How. was held that the had right protectState

in unlawful to takefisheries itits Chesapeake Bay by making
theor to inflictor with a andoysters pen­capture scoop drag,

in thisof forfeiture the pursuit.vesselalty upon employed
the destructionavowed of toThe the act wasobject prevent

inthe the ofof use instrumentsoysters by takingparticular
““ ofcourt,It does not said the the subjectthem. touch,”

of ofcommon save for thethe liberty oysters purposetaking
and whom­it from whom itto may byinjury belongguarding

the of for­it be It was held thatsoever may rightenjoyed.”
existed, for theeven the was enrolledfeiture vesselthough

trade under So in Smith v.the act ofcoasting Congress.
valid,8 N. Y. held to be472, a similar act wasLevinus,

it in boards of su­vested certainalthough legislative powers
the ofthem to make laws for protectionauthorizingpervisors,

whichRoberts, 256,and other fish. In v. N. H.shell State 59
an indictment for of waters outwas fish out navigabletaking

the the court:season it saidof wasprescribed statute,by by
“ At common waters waslaw the of in navigablefishingright

to all. ofcommon The and of certain kindstaking selling
andfish at certain tended to theseasons of thegame year

destruction of the or the destruction conse-privilege right by
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unrestrainedthe exercise of. the Thisupon isquent right.
as to the itinjurious and, therefore, isregarded community,

within the of the toauthority restrictionlegislature impose
and limitation the time and manner of fish andupon taking

considered valuable as of foodarticles orgame, merchandise.
For this fish and laws are enacted. Thepurpose game power
to suchenact laws has been and soexercised,long beneficially
for the that it tonow be calledpublic intonotought ques­
tion.” Commonwealthv. 5 Pick.Chapin, 199; v.McCready

94 U. S. v. 9 Pick.391; Welsh, 87,VintonVirginia, 92; Com­
monwealth v. Essex 13 v.County, Gray, 239, 248; Phelps

60 10;N. Y. Co. v. 15 Wall.Racey, Lyman, 500;Holyoke
Gentile v. 29 v. 33State, 409; Lewis,State N. E.Indiana, Rep.
1024.

As the referred to in actwaters the are unquestionably
the ofwithin of the State New canYork, therejurisdiction

manner,be no valid to the ina law whichobjection regulating
in these waters be carried on.shall Hooker v. Cum-fishing
20 theJohns. 91. The of fisheries ofmings, duty preserving

a from extinction,State exhaustive methods ofby prohibiting
or the ofuse such destructive instruments as arefishing, likely

to in ofresult the extermination the as as the ma-wellyoung
isfish,ture as as its to secure to its farclear ascitizens,power

as a of other wholesome food.possible, anysupply
The and real connected with the inmain, actonly difficulty

in net,is its that inetc.,declaration maintainedquestion any
of fisheries,of law forviolation is to beany the-protection

“treated as a and be abated andnuisance, summa-maypublic
and it shall be the of eachrily destroyed any dutyby person,

and aforesaid and constable toeveryevery protector game
theremove, and forthwith same.” Theseize, destroy legis-
the not tolature, however, undoubtedly possessed power only

nets in these but to itwaters, make a crim-prohibit fishing by
inal .asand to take such measures wereoffence, reasonable arid

to such offences the Itin future.necessary prevent certainly
could not thando this more theeffectually by destroying
means of the If the nets used inoffence. were a man-being
ner detrimental the of the weto interests think itpublic, was
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within, to themthe declare to be nui­the of legislaturepower
of the tothe officers State abate them.and to authorizesances,

Wend. Meeker v. 15571; Rensselaer,Hart v. 9 VanAlbany,
forAn the which has itsWend. act of397. legislature object

theintereststhe of thepreservation public against illegal dep­
sustained,to itof individuals be unlessredations private ought

the or ofConstitution,is violative of subversive privateplainly
can no the of theIn this case there be doubt of rightrights.

to be taken for theto authorizelegislature judicial proceedings
of the nets in and their sale or de­condemnation question,

law. thisstruction of has assumedby Congress powerprocess
in the condemnationcases,a number of bylarge authorizing

made use the ofof which has been of forproperty purpose
the of this are vesselsrevenue.defrauding Examples illegally

or in oror otherowned, employed illegalregistered smuggling
breweries carried ondistilleries or ortraffic; illegally oper­

or lineand near theated, standing upon boundarybuildings
the States and another and used asbetween United country,

cases,In all these thehowever,fordepots smuggling goods.
But where theforfeiture was decreed by judicial proceeding.

isis of and its use for thevalue,little illegal purposeproperty
nuisance,it to and sub­the declare be aclear, maylegislature

areInstances of this theto abatement.summary powerject
to in the of con­to kill diseased housescattle; dqwnpull path

or un­the fruit fish ordestruction of; decayedflagrations
orinfected obscene bookswholesome ormeats, clothing,

used foror instruments which can beonly illegalpictures,
tohasWhile the no arbitrarilylegislature rightpurposes.

which is not aso,declare that to be a nuisance goodclearly
and if theindeal must be left to its discretion that regard,

interests,is to theto be conducive publicobject accomplished
in the means em­it of choiceexercise a libertylargemay

Law, 308;N. J.Hunt,Newark v. 50Railwayployed.
12Case, 63;v. 10 MousesHun, ;Blasier 435Miller, Rep.

Print Works v.157, ;Stone v. New 25 Wend. 173 Am.York,
590.Lawrence, 21 N. 23 N. J.Law, 248; Law,J.

It not draw the line between caseswhereis toeasy property
and whereused be destroyed summarily judicialillegally may
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are for its condemnation. If thenecessaryproceedings prop-
of forvalue, as, instance, if it agreat wereertywere vessel
for or other it wouldsmuggling illegalemployed purposes,

be a in the hands of adangerous officerputting power custom
to sell orhim it ato as anddestroy public nuisance,permit

would havethe owner reason to of such act,good complain
him of hisas without due of law.depriving property process

ofBut where the is andvalue, itsproperty destructiontrifling
is to effect the of a certain we thinknecessary object statute,

the toit is within of the order itspower legislature summary
instance,For if theabatement. shouldlegislature prohibit

andthe of fish should order theshells,bykilling explosive
to it would seem likeso used be belit-cartridges destroyed,

of tothe the such destructionrequiretling dignity judiciary
into be a solemn condemnation a court of .justice.preceded by

The same remark be made of the and dicecards,might chips,
aof room.gambling

'The of the $15value nets in but Thewasquestion apiece.
cost of one, the use of one is as as thecondemning (and illegal
use of a would exceeddozen,) by judicial proceedings, largely
the the and invalue of doubtless the Statenet, would, many

be from law thecases, deterred theexecuting by expense.
could be removed from water withtheonlyThey difficulty,

inand were liable to the of removal. Theinjury process
of the law is beneficent andone,a theundoubtedlyobject

State not to be in its enforcement theought hampered by ap-
of constitutional are intendedwhich forplication provisions

the of substantial of It is evidentproperty.protection rights
of would bethat the this statuteefficacy very seriously

net used to beeveryimpaired by requiring illegally carefully
a courttaken from the carried before orwater, magistrate,

notice of the seizure to be andgiven by publication, regular
itsto instituted forbe condemnation.judicial proceedings

aThere is not State in the Union which has not a constitu-
tional with crime to a trialprovision entitling chargedpersons

from time immemorial the hasand beenby jury, yet practice
to with before aoffencestry policepersons charged petty

ofwho not themagistrate, passes upon question guilt,only
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This has never beenbut metes out the punishment.proper
Constitution,thetreated as an infraction of though technically

of withouta in this be his libertymay way deprivedperson
U.Wilson, 540,intervention of a Callan v. 127 S.the jury.

ofand So the abatement nuisances.cases cited. summary
was well known to thewithout orjudicial process proceeding

Constitution,law the of thecommon tolong prior adoption
that theand it has never been constitutional pro­supposed

in was intended interfere within this case toquestionvision
in thatthe established principles regard.

the ina is seized under actNor is whoseperson property
his in hiswithout If factremedy.legal propertyquestion

the reason toused in violation of he has noact,has been just
if thehe his nets from officernot, may replevycomplain;

hisif have been havethem, or, maythey destroyed,seizing
befor value. In such cases the burden »wouldaction their

to a under thethe defendant statute.upon prove justification
inthe Court of New a similarAs was said Supremeby Jersey

Law,21 N. 259:Lawrence, 248,Print Works v. J.case, Am.
in a trialfact,of ofnot, by“The is point deprived jury.party

issustain the defenceevidence toThe necessary changed.
trial the statuteif the wele of a byEven party deprived jury,

itunconstitutional.” isIndeed,is therefore,not, necessarily
inthat actual could be donescarcely any injusticepossible

of theadministration act.the practical
not athat the nets are insaid, however,It is themselves

andmanufacture,but are lawful acts of arenuisance, perfectly
nohowever,for a lawful This is,used byordinarily purpose.

forarticles, such,a conclusive answer. Many instance,means
cards, and other articles used fordice,as gambling purposes,

nui­harmless in but becomethemsélves,are mayperfectly
fallto and in such casesan use,sances by put illegalbeing

the ban of the law and bewithin summarily destroyed.may
therule fromIt true that this does not follow illegalis always

be­not torn downharmless A house beof a article. mayuse
it useduse,an since be asit is to may readilycause put illegal

v. 36 N. Y.lawful butSupervisors,for a (Ely 297,)purpose,
to suchof are devotedminor articleswhere personal property
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lawfulthat be used for a wouldfactuse the they may purpose
of the tothe them.not legislature destroypowerdeprive
to that which isof the declareThe legislature perfectlypower

in itself to be unlawful isinnocent v.beyond question, (People
in thesuch case106 N. Y. andWest, 293,) legislature may

ofact all the incidents ato the criminu.annex prohibited
the of denounced itdestructionoffence, including property by

as a nuisance.public
itIn v. 42 N. J. was held that aSnover, Law, 341,Weller

thefish for a had thewarden county, appointed by governor,
an act of to enter land andunder theright, legislature, upon

ina fish basket violation of the statute,constructeddestroy
wasthe of which it sowith materials thattogether composed,

it be It was stated in thatnot used. case thatagainmight
“ an of aafter a statute has declared invasion topublic right'

itbe a be the destruction of thenuisance abated- ob­may by
who,used to effect it. The with actual or con­personject

structive notice of the such nuisancelaw,.sets cannot sueup
the whose it has been made theofficer statute toby exe­duty

in Blackwall,cute its So Williams v. 2 H. & C.provisions.”
of orto take anythe33, destroypossession engine placedright

in ofor for contravention lawused salmon was heldcatching
to to all and was not limited toextend conservatorspersons,
or the act.officers underappointed

It true there' are several ais cases of contrary purport.
of these cases, however,Some be theexplainedmay upon

—the seizedthat was of considerable valueground property
asAnderson, California,Ieck v. boats well as251, neta;57

24,Maine,Dunn v. 62 and in lum­teamsBurleigh,, supplies
80 a206,v. in; Maine, .horse; othersKing Hayes,bering­

the taken acourt seems to have more technical view of the
thelaw than the necessities of case or an adequate protection

of v. Rainwater, 152;the owner 70Lowry Missouri,required.
,State v. 124 v. 60Robbins, 308; West,RidgewayIndiana­

Indiana, 371.
with ofthe we the Court inwhole,Upon agree Appeals

the ofthis act to and theconstitutional,beholding judgment
therefore,is,CourtSupreme

Affirmed.
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J., Field, Brewer,Opinion: Fu’iler,Dissenting C. JJ.

Mr. Chief Fuller whom concurredJustice Mr. Jus-(with
andtice Field Mr. J ustice Brewer) dissenting.

In the in far as it author-somy opinion legislation question,
izes the destruction of nets andsummary fishing prohibits any

for on of is uncon-destruction,action account suchdamages
stitutional.

innets are ofthemselves articles entitledFishing property
law,to the of the I am to concede toandprotection unwilling

of a themthe State the to declarelegislature publicpower
even to in forbiddennuisances, when use a mannerput by

and on that to their abatementstatute, ground justify by
destruction without or the observ-seizure and notice,process,

of form.ance judicialany
ofThe and the self-restspower upon necessity rightpolice

but cannot be invadedarbitrarilyprivate propertyprotection,
nor forthe mere of forfeited theunder guise police regulation,

owner,of its ofviolation law nor wayby destroyed byalleged
to heard.inflicted without behim,upon opportunity.penalty

the a mustIt is not doubted that abatement of nuisance be
and,the of the thelimited to as usenecessity occasion, illegal

fromnets would be terminated their withdrawalof byfishing
their detention,and the bethe water public fully byprotected

lack of for the prescribedthe necessity arbitrary proceedings
Ito dome too obvious be Norseems to perceiveignored.

theremoval,that the which attend theirmay liabilitydifficulty
in and their small valueto theinjury process, comparatively

the tend to theiraffect or showordinarily, principle, summary
to ofdestruction be essential to the thereasonably suppression

I that is to beIndeed,use. -think that depre-argumentillegal
the with-as the ofcated weakening importance preservation,

in constitutionalout ever so a ofimpairment, slight degree,
guaranties.

I assent to thetherefore, constrained to withholdam, my
to that Mr.and am authorizedannounced, sayjustjudgment

in this dissent.Justice Field and Mr. Justice Brewer concur
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