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State,shall,that, any companyenacts if thatIllinois railroad withinA statute of
class, thecharge passengers freightfor of the sametransportingreceive oror
distance,any longersum for does for agreateror distance than itasame

The inpenalty unjustto a defendantliable for discrimination.it shall be
theregard goods transported overmade such discrimination in tothis case

Gilman, Illinois,roads, Peoria, Illinois, tofrom inroad or in and fromsame
York; charging Gilmangoodsfor the carried frommore same class ofNew

Peoria, YorkNewbeing eighty-sisthe former miles nearer tothan from
latter, thethe line withinbeing lengththis in ofthan the difference the

Held :Illinois.State of
holdingin that the(1.) Supremefollows the Court of IllinoisThis court

transportation goodsa ofof Illinois must be construed to includestatute
interior the State ofby voyagecontract and one the ofunder one from

New York.Illinois to
transportationa is “commerce(2.) This court holds further that such

States,” liesvoyage withinamong partthe even as to that the whichof
Illinois, be a trans-maythe thereof it is not thatState whiie denied

limits, and dis-itsportation goods begunof is and endedwhich within
State, is commerceany carriageconnected with of notoutside the which

among the States.
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State,(3.) subject byThe regulationlatter is to the ofand the statute Illi-
appliednois is valid as to the in its charac-it. But former is national

ter, regulation byCongress exclusively,and its to thatis clauseconfided
of regulate amongthe Constitution which it toempowers commerce the
States.

(4.) Illinois, ;The of Burlingtoncases Munn v. Chicago,94 U. S. 113­ &
Railroad, ;Quincy Iowa, ChicagoCo. v. 94 U. S. 155­ and v. &Peik

164,Railway,Northwestern regard ques­94 U. S. examined m to this
hold,tion, time,in of other cases decidedand view near the same not

contraryato establish doctrine.
said, now,(5.) Notwithstanding what is there this court holds and has

otherwise, State,consciouslynever that a statute of aheld intended to
regulate any otherimpose uponor to tax or to restriction the transmis-

telegraphicpersons property messagession of one Stateor or from to
another, legislation maynot of theis within that class which States

;by Congresslegislationenact and suchin the absence of that statutes
maypartare void as to that of such transmission beeven which within

the State.
Illinois,(6.) byIt of as the Supremethat the statute construedfollows

State, to theappliedCourt and as transaction underof the considera-
tion, States,by of thethe Constitution United andis forbidden the
judgment courtof that is reversed.
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& 18v. Belmont Co., 421;How.Wheeling Bridge Houston v.
5 Wheat. 4Moore, 1; v. Wheat.Sturgess Crowinshield, 122;

5How.License Cases, 504; Gloucester Co.v.Ferry Pennsylvania,
114 U. S. Peik v.196; & Northwestern 94Chicago Railway,
U. 164;S. Chicago, & Railroad v.Burlington Iowa,Quincy

Wabash,94 S. 155­;U. Illinois v. St. Louis & Rail­Pacific
104 476;Ill. v.Stone Yazoo &way, Rail­Mississippi Valley
62 v.road, 607; &Mississippi, Atchison,Hardy Topeka
Fé 18Santa Am. &Railroad, Railroad Cas.432; StoneEng.

v. Illinois Central 18 Am.Railroad, & Railroad Cas.Eng.
New 11York v. Pet. 102­ 24416; Miln, Co.,State v. Railroad;

West Vir. Co.v. 105Texas, S.783; U. 460.Telegraph

Mr. W. forG. in theGoudy, citederror,plaintiff following
not cited onauthorities Mr. brief­:Greene's Munn v. Illinois,

Telegraph94 S.U. Pensacola v.113; Co. Western UnionTelegraph
., 96 U. S. 1; Brown v. 114Houston, U. S. 622;Co­
v. 116 U. S. NewWalling Orleans GasMichigan, 446; Co.v.

Louisiana 115 U. S. v.Co., 650; Pickard PullmanLight
Co.,Southern Car U. S. Railroad v.34;117 Co. Fuller, 17

Wall. 560.

Mr. Justice Miller thedelivered the of court.opinion
This is a ofwrit error the ofto Court ItIllinois.Supreme

was athere the termlast of this court.argued
The triedcase was in the court of anonoriginal jurisdiction

statement of short,facts. This is and is hereagreed agreement
inserted in full:

“ For the of the trial of said toand thecause, savepurposes
of it is on thetherein, of themaking proof hereby agreed part

defendant that the in ofthe first count the declara-allegations
tion true,are ofthat said count which avers thatexcept part
the same indiscrimination was made the trans-proportionate

of saidportation State ofand corn—in theproperty—oil-cake
Illinois that was ofmade between and the NewcityPeoria'
York and and notGrilman isNew York which avermentcity,
admitted, because fromdefendant that it inferenceclaims is an
the thatfact the rates in each case of saidcharged transporta-
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tion of andoil-cake corn were it isbut admittedrates,through
that said is aaverment one.”proper

The first in thecount which is referred to indeclaration, this
memorandum of that the Wabash, St.agreement, charged
Louis and Pacific in violation of ahad,Railway Company
statute of Statethe of of anIllinois, dis-b,een guilty unjust
crimination itsin rates or of toll and forcharges compensation
the of The is thattransportation allegationfreight. specific
the railroad Elder & for trans-company McKinney,charged

six thousand of and chattels fromporting twenty pounds goods
in State of toPeoria, the New YorkIllinois, the sumcity, of

nine at the rate ofdollars, fifteen cents hun-thirty being per
dred andfor said that bn thepounds car-load; same day they

F,to and for Isaac and O.agreed Swan-carry transport Bailey
nell ofanother car-load and chattels infrom Gilman, thegoods
State of to ofIllinois, said New for whichYork,city they

ofthe sum five at thedollars, rate ofcharged sixty being
five iscents hundred And ittwenty thatper pounds. alleged

the car-load Elder &for was carriedtransported McKinney
six farther in of thanmiles the State Illinois the othereighty

car-load of same Thisthe of thefreight samebeingweight.
class in and overboth carried the sameinstances, road, except
as to in itdistance,the difference the is obvious that a dis-

& incrimination Swannell was made theBaileyagainst charges
them with those Elder &as McKin-against compared against

and true; this is whether we the forney theregard charge
whole distance from the terminal in Illinois to Newpoints
Yoi’k or forthe the haul withincity proportionate charge the
State of Illinois.

isThe of the statute to bewhich violatedsupposedlanguage
inthis is to be found Ch. 114 Rev. Stat. Illi­transactionby

that ifnois, 126. is there enacted railroadIt any corpora­§
tion shall or for thecollect, receive ofcharge, transportation

or of itsany railroad,any descriptionpassenger freight upon
State,for orwithin the the same adistanceany greater

amount thanof or is at the sametoll timecompensation
collected, inor received for. the thecharged, transportation

same of ofof or likedirection any freightpassenger quantity
vol. cxvni—36
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of road,a distance the same allsame class overthe greater
collections, orrates,such receipts,discriminating charges,

rebate, drawback,of ormade of meanswhether directly by
be and takenshift or shall deemedevasion, against anyother

as evidence ofrailroad unjustsuch prim,acorporation facie
thisof act. Thethediscrimination byprohibited provisions

overof not for thata $5000statute further provides penalty
toshall have athatoffence,and also the rightparty aggrieved

withsustained,times the amount of damagesrecover three
and fees.costs attorneys’

demurred.railroad TheTo this declaration the company
inlower court andIllinois,thedemurrer was sustained by

This,for the defendant. washowever,renderedjudgment
and onState,of that the casereversed the Courtby Supreme

overruled, and the defend-the demurrer wasremandedbeing
that the rates of tollant other things, chargedpleaded, among

for ren-in the and collected servicesdeclaration were charged
toanddered an transportunder undertaking freightagreement

Yorkof to New inIllinois,from in the StateGilman, city,
in andand that suchthe of New York,State undertaking

or tothe of the services rendered beagreement portion
of Illinois was notwithin the Staterendered apportioned

the isentire that actionservice;from such foundedseparate
the of an Act of theauthority Legislaturesolely supposedupon
of and that said1, 1811;the State Illinois,of Aprilapproved

relate tonot control affect or toact does or undertakings
of Illinois thefrom the State to State offreighttransport

the and iswhich falls withinYork,New operation wholly
third clause of 8terms of the Section ofcontrolled theby

of the United States,of which theArticle I. the Constitution
as aand defence andsets relies completedefendant uponup

ofin said action. This whether the statutequestionprotection
in into case is violation ofhand,as the theIllinois,of applied

States, as set forth in theof the United wasplea,Constitution
defendant,of rail-the theraised on the trial aalso by request

hold certainthat the court shouldroad company, propositions
are as'the whichlaw on same follows:of propositionssubject,

“ tolls oras that as the rates of com-law,The court holds
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in thedefendant,and collected thebypensation charged
renderedfor servicein wereinstance transportationquestion,

of toin Illinoisin from a the Statefreight pointtransporting
orin an entire contractYork,of New undera the Statepoint

distance be-the wholeto suchtransport freightundertaking
ofofsuch that the Act the General Assemblytween points;

‘ ActAn2d, entitledIllinois, 1873,the State of approved May
in the ratesdiscriminationandto extortion unjustprevent

qf and onfor the freighttransportation passengerscharged
andState, same,in to therailroads this and punish prescribe

in relation thereto,and rules ofof evidencea mode procedure
“ dis-act entitled An Act toto an unjustand preventrepeal

thein the rates to beand extortioncrimination charged by
thein the for ofrailroads State transportation freightdifferent

does not to or7,roads,” 1871,’on said Aprilapproved apply
and nor heldtolls can the defendant becontrol such charges,
for the said act.liable in this action prescribed bypenalties

“ law, actas that in relationThe further holds saidcourt
discrimination cannot to trans-and applyto extortion unjust

rendered the and con-State,service partly'withoutportation
from withinof the Stateof the freighttransportationsisting

thatof and said act cannotYork,to the State Newof Illinois
the State of Illinois.the limits ofoperate beyond

“ as matter of thatlaw,further holds the trans­The court
within thein falls ofproper descriptionportation question

£ the andStates,’ as such can becommerce among only regu­
the of the United States under terms oflated theby Congress

ofof Section Article one ofthe third clause the Consti­eight
of the United States.”tution

were denied the andAll of these court,bypropositions
the whichdefendant,rendered against judgmentjudgment

onaffirmed the Courtwas by Supreme appeal.
toas influence ofThe matter thus the controllingpresented;

ofthe States thisthe Constitution of United over legislation
Illinois,State of raises the which confersthe jurisdic-question

on thetion this court. byAlthough precise point presented
court,havecase not been heretofore decided thisthis bymay

of the of tothe the Statepower legislaturesgeneral subject
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fares, and tolls for andtaxes,regulate transportationpassengers
of over limitsrailroads within their has been muchfreight very

232;considered Tax 15 Wall.Case,recently: Freight—State
Munn v. 94 S.Illinois, 113;U. &Chicago,Burlington Quincy

Iowa,v. S. 155­Railroad 94 U. v.; Peik Rail­Northwestern
94 S. v. Loan164;U. Stone Farmers’ and Trust 116way, Co.,

U. S. v.;307­ Gloucester Co. 114 U. S.Ferry 196,Pennsylvania,
Pullman,Pickard v. Southern Can U. S. 34­204; Co., :—117

and suchthe how far themade Statesquestion regulations, by
and under State are valid or void, asauthority, they may
affect the of thanmore onetransportation throughgoods

in notState, one is new here. Thevoyage, entirely Supreme
Court inof the case now beforeIllinois, us, thatconceding
each was inof these contracts itself a and that theunit, pay
received the Illinois Railroad was theby Company compen­
sation for the from ofentire thetransportation point depart­

in State of ofure the Illinois to the New York, holds, thatcity
while the statute of Illinois is that ofinoperative upon part
the contract which has reference to the outsidetransportation
of State,the it is and as to mucheffectual so of thebinding

•as was ofwithin the limits the of Illinois,Statetransportation
The v. The Wabash, St. &LouisPeople Railway,Pacific

and,104 Ill. for to476; itself the ratesundertaking apportion
over the route,whole that the contract anddecidescharged

the of the for so of itmuch as wasreceipt money performed
within the State of Illinois theviolate statute of the State on
that subject.

If the Illinois could be tostatute construed apply exclusively
to andcontracts for a which ends withinbegins thecarriage

a continuousState, disconnected from transportation through
or into does not toother there seem beStates, any difficulty
in it to ainstance,be valid. For contract beholding might
made to froma certain tofor Cairocarry goods price Chicago,
or from to Alton. The for betheseChicago charges might
within the of the Illinois tocompetency Legislature regulate.
The reason for this is that both the theand actualcharge

in such cases are to thetransportation confinedexclusively
of thelimits of the and is commerceState, notterritory



ILLINOIS. 565WABASH, &c., v.RAILWAY CO.

Opinion oí the Court.

or but isStates, commerce,the interstate exclusivelyamong
the as this class offar,commerce within State. So therefore,

affected,anas element of is thecommerce, bytransportation,
consti­it is not to thestatute under consideration, subject

Itcommerce the States.tutional amongprovision concerning
doubtand noheld in this there can becourt,has often been

the Statethere a commerce withinabout that isit, wholly
and theis not to the constitutionalwhich subject provision,

theandbetween commerce the Statesdistinction among
State,the of aof commerce between citizensother class single

haswhichwithin limits is oneitsand conducted exclusively,
not bein itcourt,this maybeen fully recognized although

eachthe lines of thesewhere classes approacheasy,always
Thethe onebetween and the other.to.other, distinguish

485;S.v. De 95 U.Cuir,10 Wall. HallBall, 557;Daniel
460.S.Co.v. Texas, 105 U.Telegraph

of Illinois,admit of whether the statuteIt might question
to affectits framersnow under wasconsideration, bydesigned

andof than that whichother class beginsany transportation
ofthe The Courtends limits of the State.within Supreme

an whichinIllinois this case interpretationgivenhaving
toit to what we understand be commercemakes apply among

the contract was made within the StateStates,the although
theand a of its was within sameIllinois,of part performance

to thatcourt,are in this construction.bound,State, we accept
theto whetherbecomes, therefore,It necessary inquire charge

forthe in this case was a inter-fromexacted chargeshippers
whichor was of a divisionsusceptiblestate transportation,

attachof it to to commerceso much strictlyallowwould
more to inand so much commerce otherState,within the

is the of thewhichTheStates. transportation, subject-matter
on the of the casethe which decisioncontract, being point

Illi-limited the State ofit a torest, wasmust transportation
all lines betweenit a theor wasnois, transportation covering

inone inin the case and Peoria the other the StateGilman
the New Yorkand of in the State of NewIllinois, cityof

York?
Illinois does notCourt of itsThe place judgmentSupreme
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andon the that thein the case ground, transportationpresent
commerce, but,Stateare exclusively concedingthe charge

inter­orStates,case of commerce thethat it be amay among
towould have thewhich regu­state commerce, rightCongress

• ofdo that this statuteif it had to so,-late attempted argues
whichthat class of commercialIllinois to regulationsbelongs

until shallthe laws of a Statebe established by Congressmay
that to thisits on andhave exercised subject'; proposi­power

ofof the of thetion a Attorney-Generalargumentlarge part
us is he insistsdevoted,before earnestlythe State although

of Illinois which is the foundation of this ac­that the statute
a of commerce within the oftion is not regulation meaning

of the United States. In of its viewthe Constitution support
the of the cases ofof the Court Illinois citesSupremesubject

v. Railroad v.Illinois,Munn &Chicago,Burlington Quincy
v.and Peik Northwestern above referred to.Iowa, Railway,

be denied that the inIt cannot of the courtgeneral language
the ofcases, commerce,these topowerupon Congress regulate

of the the Illinois courtbe whichmay susceptible meaning
it.places upon

94 U. 135,In v. S. the of thisIllinois, 113,Munn language
is asthat follows:court subjectupon

now to“We come consider the effect this statute ofupon
to It wasof commerce.the veryCongress regulatepower

in the case of the State Tax on Grosssaid, Railwayproperly
15 Wall. ‘it is not that affects293, thatReceipts, everything
that amounts to a of within the mean-it,commerce regulation

inThe theseof the Constitution.’ warehouses of plaintiffsing
and their business carried onerror are situated exclusively

asthe limits of the State of Illinois. are usedwithin They
in as en-instruments those State as well thoseby engaged

in are no more neces-commerce,interstate but theygaged
of or the carta commerce itself than thesarily dray bypart

rail-which, but for be transferred from onethem, wouldgrain
con-road station to another. becomemayIncidentally they

Theirnected with interstate not so.butcommerce, necessarily
concern,is a of untildomestic andregulation thing certainly,

in therelations,acts reference to their interstateCongress
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them,overtbe ofallState exercise powers governmentmay
com-it uponeven in so may indirectlydoing operatethough

not thatWe domerce its immediate sayoutside jurisdiction.
State,it found that ain which will bea case not arisemay

its has encroachedaffairs,under the form of ownregulating
in to interstatethe exclusive domain of Congress respectupon

that,, the facts as arebutcommerce, they rep-we do say upon
not done.”in that has beenresented to us this record,

RailroadThe & QuincyIn the case of BurlingtonChicago,
railroadrelated to94 which155, 163,v. U. S.Iowa, directly

asthe is. follows:transportation, language
“ be­void,isofthat the statuteThe objection, complained

thea of commercetocause it amounts amongregulation
in the case of Munnconsideredhas beenStates, sufficiejitly

in thatwarehouse is situ­case,like theroad,v. Illinois. This
business isof a Its carriedthe limits State.ated within single

ais matter of domestic concern.and itsthere,on regulation
in as well as in interstate commerce, and,StateIt is employed

be suchthe State must toacts,until permitted adoptCongress
for theas berules and necessary promotionmayregulations

itswithin ownwelfare of theof the jurisdic­peoplegeneral
bewithout indirectlyin so those'tion, even doing maythough

affected.”
court inused this these casesthe byBut languagestrongest

in Railway,found Peik v. & Northwesternis to be Chicago
follows:177-8,as164,94 U. S.

“ of interstatethe as ato of statuteAs the effect regulation
commerce, or suchis to StateThe law confinedcommerce.

ofthe Wiscon-as affectsinterstate commerce peopledirectly
ofto the relations thisacts inUntil referencesin. Congress

within theto it isinterstate commerce, certainlycompany
as areso farfares, etc., theyof Wisconsin to itsregulatepower

this com-the of Wisconsinof domestic Withconcern. people
reachthesehas domestic relations. Incidentally, maypany

undertakesuntilthe ButState. Congressbeyond certainly,
WisconsinState,without thewho areto for thoselegislate

it mayfor those evenwithin, indirectlythoughmay provide
'thoseaffect without.”
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These extracts show that the the ofof thequestion right
State to the of onrates fares and tollsregulate railroads, and
how far that was affected the commerce clause of theright by

States,Constitution of the United was to the courtpresented
in those Andcases. it must inbe admitted athat, general

the court treatedway, the itcases then before as tobelonging
that class of of which,commerce likeregulations pilotage,

and couldbridging rivers, others, be actednavigable many
the States in the absence ofupon by Con-any legislation by

on the samegress subject.
itthe attention to the matter willBy beslightest readily

seen that under whichthe circumstances a be au-bridge may
thorized aacross stream within the State,limits of anavigable
for the use aof and the local rules whichpublic highway,
shall the of the of ofconduct each thegovern pilots vary-

harbors of the of the United States,coastsing depend upon
far more in theirlimited andprinciples application importance

than those which should the ofregulate transportation persons
and across the half or of continent,the whole theproperty

theover territories of half a dozen States, which theythrough
are carried without of orcar bulk.change breaking

Of the members courtof the who concurred in those opin-
thereions, remain,two dissentients, but three and thebeing

writer of this is one of the three. He is toopinion prepared
take his of theshare for the used inresponsibility language
those the extracts above Heopinions, including presented.
does not feel called to whether those extractsupon say justify
the decision of the courtIllinois in the case. It will bepresent
seen, from the and fromthemselves, the ofopinions arguments
counsel in the that the did notpresented reports, question
receive inconsideration,elaborate either theany very opinions
of the court inor ofthe counsel. And thearguments question
how far a made a continuousfor overcharge transportation
several which aincluded State whose laws inStates, were

be divided into State,for eachquestion, may separate charges
in the theof the State to fares ofenforcing power regulate
its was not considered. These threerailroads, fullyevidently

thewith others same were atcases, concerning subject, argued
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in the differentcounsel,same time able and tothe by relation
Illinois,of ofthe the States Wis-Iowa,laws subject,affecting

inmain all the casesconsin, and theMinnesota; question being
of the State to establish limitation thethe any uponright

of fix the whichthe railroad to atcompanies price theypower
denied,would and It wascarry strenuouslypassengers freight.

and the railroad thatall anyvery confidently, by companies,
had towhatever limit the tolls andbodylegislative righta.

to madebe the forchai’ges by companiescarrying transporta-
tion. And the to be and whichdecided, wasgreat question

and indecided, was all those was thecases,which argued right
theof State within which a did tobusinessrailroad company

or limit the amount of of these trafficanyregulate charges.
The of that all others;overshadowedimportance question

and the case Munnof v. Illinois was selected the court asby
inthe most one which to on thatitsappropriate give opinion

because that case the of asubject, presented question private
citizen, or in the ware­unincorporated partnership, engaged

inbusiness free of orhousing from claimChicago, any right
contract an actunder of of whatever,Stateincorporation any

freeand from the of continuousquestion transportation through
several AndStates. in that courtcase the withwas presented
the itwhich decided, whether in aquestion, oneany engaged

inbusiness, which all the had a topublic public right require
his beservice, could acts of the in theregulated by legislature
exercise of this function so far topublic aspublicand. duty,
limit the amount of that should be made for suchcharges
services.

The railroad set defence,another fromcompanies' up apart
the of thedenying to trans-general right legislature regulate

that in their fromportation charges, charters thenamely,
States each had a contract, or thatthey express theyimplied,

and establish their own and rates ofmight regulate fares
These twotransportation. were ofquestions primary impor-

;tance and it is true that, as incidental or tothough auxiliary
these, the of the exclusive of to makequestion right Congress
such of as hadregulations thecharges any legislative power

make,to to the exclusion of the itright wasStates, presented,
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bat little at the of the court,received attention bands and was
with the in theover remarks of the courtpassed opinions

which have been .cited.
Tax, 15 Wall.The case of the State 232, which wasFreight

cases,decided four before these held an act of theonly years
inasvoid,of conflict with thePennsylvania beingLegislature

commerce of of States,clause the Constitution the United
which levied a tax all carried the Stateupon freight through

railroad or into it fromby otherany State, orcompany, any
out of it into other and valid as to all theState,any freight

of which was and ended within the limits ofcarriage begun
the State, because the aformer was of interstateregulation
commerce, and the alatter was commerce within thesolely
State itwhich had a to And the nowright regulate. question
under whether theseconsideration, statutes ofwere a class
which the of the States could inenact the absencelegislatures
of act of on theany was considered andCongress subject,

indecided the negative.
It is to see distinction in its effect com-impossible any upon

merce of either between a statute whichclass, theregulates
for and a statute which levies a tax forcharges transportation,

the benefit of the State the insame and,upon transportation;
thefact, of the court in the State Taxjudgment CaseFreight

therested that the tax was added to theupon ground always
ofcost and thus was a tax in effect thetransportation, upon

of the the State. is alsoItprivilege carrying goods through
difficult to believe that the court intended tovery consciously

theoverrule first of these cases without to it inany reference
the opinion.

At the next term of the court after the ofvery delivery
these the ofcase Hall v. De 95Cuir, U. S. wasopinions, 485,

in which the samedecided, was inconsidered, referencepoint
to a statute of the State of Louisiana which toattempted regu­
late the of andcarriage railroads, steamboats,passengers upon
other andpublic conveyances, which that noprovided regula­
tions of in that business makeany companies shouldengaged

discrimination on account of race or Thisany color. statute
its terms was limited to in that class ofby persons engaged
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underwithin the as is the one now considera-business State,'
tion, theunder statute was that ofand the case presented

took from- New Orleans fora of color who passageperson
the limits of the ofwithin Stateboth places beingHermitage,

in theaccommodationsand was refusedLouisiana, general
In to this the court de-her color.cabin on account of regard

“ case,of this we must treat thefor theclared that, purposes
as those en-23, 1869,ofAct of Louisiana requiringFebruary
allcommerce toin interstate travellinggive personsgaged

inthe suchin that State, public conveyances employedupon
in all of thebusiness, and convey-partsprivilegesequal rights

of raceor discrimination on accountwithout distinctionance,
to do it as... We have whatever withor color. nothing

or ascommerce,a of internal affecting anythingregulation
the States.”else than commerce among

inof the States cer-in reference to theAnd, rightspeaking
lawscommerce totain of interstate pass regulatingclasses

them, the says:opinion
“ of the fromthe StatesThe line which poAversseparates

is not alwaysof distinctlythis exclusive Congresspower
to determine onit is not whichand oftentimes easymarked,
not differunfrequentlyside a case Judgesbelongs.particular

in concur. Undera decision Avhich theyin fortheir reasons
task to undertake toit be a uselessAvouldsuch circumstances

in all bemust, cases,which the linerulefix an byarbitrary
ofleave a matter such tobetter to delicacylocated. It is far

in-of thea vieAvin each case particular rightssettled uponbe
be thatit said Statethink safely legis-volved. But we may

a direct burden interstateseeks to uponlation which impose
freedom,with does en-itsinterfereor tocommerce, directly

The statuteofthe exclusive Congress.poAvercroach upon
thatin ourconsideration, position.opinion, occupiesnow under

instrumentsthe localnot act the businessIt does throughupon
State, butthe directlywithinafterto be comingemployed

orwithout,the fromit into Statethe business as comesupon
theto controlit onlyWhileout from within. purportsgoes
in-it mustState, necessarilythewithinwhencarrier engaged

of hisin theto extent managementhis conduct somefluence
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business his ... It was toentire meetvoyage.throughout
such a case that the commercial clause in the Constitutionjust

was The river oradopted. Mississippi passes through along
the borders of ten different and its tributaries reachStates,

more. The is immense,commerce these watersmany upon
and its ofa matter national concern. If-regulation clearly
each atState was to ofthe conduct carriersliberty regulate
while within its the confusion to followjurisdiction, likely
could not but be andof un-inconvenienceproductive great

Each could for its ownStatenecessary hardship. provide
and the ownof itspassengers regulate transportation freight,
of the interests of it couldmore,others.regardless Nay, pre-

scribe whichrules the must be withincarrier theby governed
State in to and fromrespect passengers property brought
without. On one side of the river or its tributaries he might
be to observe ofone set and the an-required rules, other,on
other. Commerce cannot flourish in the midst of such embar-
rassments.”

The of this to the case now under con-applicability language
sideration, of a continuous of fromtransportation Newgoods
York or theIllinois,to Central from latter to New isYork,

is notand it to seeobvious, how distinction caneasy any
be made. Whatever be the instrumentalities whichmay by
this from the one to the other istransportation point effected,
it much as thatis but one as so of the steamboat onvoyage, the

ItRiver. is not the railroads themselves that areMississippi
this act of the Illinois so much asregulated theby Legislature

for inand, cited, if eachcharge transportation, language just
one of the States whose territories these arethrough goods

fix its forcan own rules for oftransported modesprices, transit,
for times and of andmodes all the other incidents ofdelivery,

“ ”to which the wordtransportation can beregulation applied,
it is thatseen the embarrassmentsreadily interstate trans-upon

as an element of interstateportation, commerce, be toomight
“to be submitted to. Itoppressive inwas,” the of thelanguage

“court cited toabove, meet such a casejust that the commerce
clause of the Constitution was adopted.”

It cannot be too insistedstrongly thatupon the of con-right
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tinuous from one end of the to otherthetransportation country
is inessential modern times to that freedom of commerce from
the restraints which the State choose to it,might impose upon
that the commerce' clause was intended to secure. This clause,

to the to commercegiving theCongress power regulate among
States and with as this courtnations, has said before, wasforeign

the most of the whichamong important thesubjects prompted
formation of the Constitution. v.Cook U.Pennsylvania, 97 S.
566, Brown v. 12574; Wheat. 419, 446.Maryland, And it
would be a feeble and almost useless butvery provision, poorly

to secure the entire freedom ofadapted commerce theamong
States which was deemed essential to a more unionperfect by
the framers of the atConstitution, if, of the trans­every stage

of and chattels theportation thegoods Statethrough country,
within whose limits a of this mustpart be donetransportation
could theimpose regulations concerning price, compensation,
or ortaxation, other restrictiveany withregulation interfering
and this commerce.seriously embarrassing

The on this can never beargument better stated thansubject
it is Chief-Justice Marshall in v. 9by Gibbons Wheat.Ogden,
1, 195-6. He there demonstrates that commerce theamong

likeStates, commerce with isnations, a com-foreign necessarily
merce which crosses State andlines, extends into the States,
and the of to itpower existsCongress wherever thatregulate
commerce is found. of as an elementSpeaking ofnavigation

which itcommerce, is, as a means of nowonly, transportation,
“herailroads, Thelargely superseded by of Con-says: power

then, within the ofgress, comprehends limitsnavigation every
State in the Hnion, so far as that inbe,navigation may any

connected withmanner, ‘commerce with ornations,foreign
the several or withStates, the Indianamong tribes.’ It may,

of theconsequence, line ofpass jurisdictional New York and
act the watersupon very Hudson to which the[the pro-River]
hibition now under consideration So197. the sameapplies,” p.

the line of thé ofmay State Illinoispower pass and act upon
its restriction the ofupon right transportation overextending
several States, that one.including

In the case of Co. v. 105Texas, U.Telegraph 465,S. 460,
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“the court held that a the sametelegraph company occupies
relation to commerce as a carrier of that a railroadmessages

“does as a carrier of and that bothcompany goods,” companies
are instruments of and their business iscommerce, commerce

Anditelf.” of The Tax,the case Staterelying upon Freight
232,15 Wall. said that taxreferred the court ato,already by

the State of within itsTexas all carried bordersupon messages
was forbiden the the Constitution,commerce clause of asby

taxa and observedStates;commerce thebeing upon among
that “the tax sent,is the same on and becauseevery message
it is thesent, without carried orto the distance priceregard

. . . if fixed tax for two thou-a everycharged. Clearly,
the orsand of is tax forcarried a onpounds freight freight,

or formeasured ton of a a tax onvesselevery everytonnage,
or for sale ofcarried á tax on the thepassenger passenger,

tax ona on tax thethe this must be agoods goods, messages.
As sosuch, far as it out ofsentonoperates private messages
the itState, is a of and interstate commerceregulation foreign
and the isof the That establishedState.beyond fullypower

the cases cited.”by already
In the case itof Welton v. 91 S. wasMissouri, 275, 280,U.

“ Itsaid: will ofnot be denied that that commerceportion
with countries and between the States which consistsfoi’eign
in ofthe and of commodities is na­transportation exchange
tional and admits and ofimportance, regu­uniformityrequires

The inof this thelation. very object generalinvesting power
was to insure this discriminat­government uniformity against

Stateing legislation.”
And in U. S.Kimball, 702,. Mobile v. 102 theCounty 691,of

idea insame is thestatedvery clearly language:following
“Commerce with countries and the States,amongforeign

in intercourse traffic,consists andstrictly considered, including
in terms and ofthese and the transittransportationnavigation

and andsale,as well theas exchangepersons property, purchase,
of thus de­commodities. For the of commerce asregulation
fined there alike tocan be one of rules, applicableonly system

can act for thethe whole and the wfhichauthoritycountry;
such a Actionwhole can alone system. uponcountry adopt
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not,States therefore,it is Languageseparate permissible.by
commerceof overthe exclusivenessof theaffirming powergrant

so ifit would beas thus defined not wheninaccurate,bemay
to which are auxiliarysubjects merelylegislation uponapplied

to commerce.”
114In the case of Gloucester Co. v. Pennsylvamia,Ferry

with­declareddecided two the court196, 204,U. S. years ago,
“ It the com­no thatthat,out dissent needs to showargument

con­whichStates,with nations andmerce between theforeign
the betweenin ofsists andtransportation propertypersons

uniform­is a of nationalthem, character andsubject requires
andof still in the case of Pickard v.later,ity regulation,”
Gar is34,Southern U. S. the wholeCo.,Pullman 117 subject

are-examined and tax of of Tennessee; the Statefullyvery
of that which inwere used carry­company,sleeping-carsupon

wasit,the and into it and out ofState,throughing passengers
as a of commerce the States.held void amongregulation

116Co.,case of v. The Loan and TrustThe Stone Farmers’
at it does307, the same term as theU. S. whileargued present,

latter,the does not the construc­not decide evidently support
the of the case ofCourt Illinoistion byplaced Supreme upon

and on the relies.Lllinois,v. the other cases which courtMunn
it hashold that is and nevermust, therefore, not, been,We

deliberate of a of this court that a statutethe opinion majority
to the fares andof a State which chargesattempts regulate

limits,railroad its for awithinby companies transportation
a the isconstitutes of commerce aStates,which part among

law.valid
is the of withus see what interferenceLet degreeprecisely

of or from one to anotherStatepersonspropertytransportation
citizen of hasthis statute A New'Yorkwhich goodsproposes.

to thewhich he desires have railroadby compa-transported
to of offrom that the interior State Illinois. Anies city .the

of acontinuous line rail over which car loaded with these
carried,can be and is carried connects thegoods habitually,

of with the of He undertakesplace shipment place delivery.
to make a contract a inwith theperson engaged carrying

at the end of this route frombusiness whence the are togoods
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“and he is told the I amstart, carrier, free to make a fairby
and reasonable contract this thefor to line of thecarriage
State of bnt when the carIllinois, which carries these isgoods
to cross the line of that at the same time thisState, pursuing
continuous I aam met law of Illinois whichtrack, forbidsby
me to make a free contract thisconcerning transportation
within that State, and me to certain rules which Isubjects by
am to be as to the which the same railroadgoverned charges

in Illinois or has with tomake, made, referencecompany may
other and other of So thatpersons whileplaces delivery.”
that carrier be to these from themight willing carry goods

of New York to the of Peoria at the rate ofcity fifteencity
cents hundred he is not to do soper becausepounds, permitted
the Illinois railroad has at the ratecompany already charged
of five cents hundred fortwenty to Gil-per pounds carriage
man, in Illinois, is six mileswhich shorter than the dis-eighty
tance to Peoria.

So, in the thealso, case, owner of corn, thepresent princi-
of the to it frompal country, Peo-product desiring transport

inria, Illinois, to New finds a railroadYork, company -willing
to do this at the rate of fifteen cents hundred forper pounds
a but is to at thecar-load, rate ofpay fivecompelled twenty
cents hundred because the railroadper haspounds, company
received from a at Gilman five centsperson residing twenty

hundred for the of aper car-load of thepounds transportation
same class of over the same line of road from Gilmanfreight
to New York. This is the result of the statute of inIllinois,
its endeavor to asdiscrimination, construedprevent unjust by
the Court of that State. The effect of it thatSupreme is,
whatever be the rate of milemay transportation per charged

the railroad fromby Gilman to. aSheldon, distancecompany
of three in whichtwenty miles, the and theloading unloading
of the is thefreight incurred the railroadlargest expense by

the same rate milecompan)'', must be from Peoriaper charged
to the of New York.city

The obvious of such a rule as whichinjustice this, railroad
arecompanies to conform inby heavy to,penalties compelled

to commerce the toregard when trans-among States, applied
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line ofin aIllinoiswhich includes long carriageportation
ofthe the constitutionalshows valueStates,severalthrough

of interstatetheconfides power regulatingwhichprovision
of the United whoseStates,the enlargedcommerce to Congress

and of the railroadsStates,all theofinterestsview of the
and rules.tofits it establish equitablebetterconcerned, just

the which lies at theofor principletheOf proprietyjustice
it is not the of thisstatuteIllinois provinceof thefoundation

a whichto transportationto As beginscourt restrictedspeak.'
it bethe State andthe limits of may very justwithinand ends

the of the Stateisit province legisla-and certainlyequitable,
itBut when is tothat attemptedto determine question.ture

-an entire series of States ato throughtransportationapply
theone of States shalland eachthis kind,of attemptprinciple

its own methodsof torates transportation,establish its ownto
or to theit,in deleteriousrates, permitdiscriminationprevent

the andcommerce Statesof amongthe freedominfluence upon
those States cannot be over-throughthe transit of goodsupon

is one whichof mustthis regulationThatestimated. species
and national character,aofall,atif establishedbe, general

to localremitted rules andand wiselybecannot safelyand
clear from what has beenthink is alreadywelocal regulations,

commerce,of as we think weit aif besaid. And regulation
the Illinois court itand as concedesis,ithave demonstrated

andcharacter,national thethatit must be of regulationbe,to
rules andexist by general principles,can only appropriately
the of theit be'donethat should by Congresswhich demand
of theclause Constitution.the commerceunderUnited States

of Illinois is thereforeCourttheofThe judgment Supreme
that courtremanded toease pro-and thejReversed, for fv/rther

thiswith opinion.inceedings conformity

TVT-r.. concurred Thewith whom ChiefBradley,Justice
Gray, dissenting.and Mr. JusticeJustice

and dissentMr. JusticeJustice, Gray, myselfThe Chief
court in this andof the Icase,and judgmentfrom the opinion

which our dissent isthe reasons uponto stateam authorized
founded.

cxvin —37vol.



TERM, 1886.OCTOBER578

C.J.,Waite, Bradley, Gray,Dissenting Opinion: JJ.

Louis and Pacific anThe St.Wabash, Railway Company,
error,in .was sued the State ofIllinois bycorporation, plaintiff

itsto recover a for the breach of laws,Illinois penalty passed
discrimination in the ratesextortion and“to unjustprevent

and onthe offor freighttransportation passengerscharged
sued onin the State.” The law wasrailroads originally passed

in of itsrevised and the material1871, 1873,in and portions
section are in the to wit:words,most important following

railroad orcollect,“If such shallcorporationany charge,
of or ofreceive for the any freighttransportation passenger

within thisdistance,its forrailroad,uponany description, any
same orthe or a amount of tollState, compensationgreater

than at the or received for thecollected,is same time charged,
in or likethe same ofdirection,transportation, any passenger

distanceof of the over aclass,samequantity freight, greater
orcollect,of the same . . . or if itrailroad; shall charge,

from or for the use andreceive transporta-any person persons,
or dis-railroad,tion of railroad car cars its for anyany upon

athe same or amount of toll ortance, greater compensation
the same time received fromcollected,than is at orcharged,

other or for the ofuse andany person persons, transportation
car ofrailroad the same class or for a likenumber,any pur-

in the same adirection, overtransportedpose, being greater
distance of the same railroad ...; all such discriminating

collections, or maderates, whethercharges, receipts, directly
of rebate,or means ordrawback, other shift orby. evasion,

and taken,shall be deemed such railroadagainst, any corpora-
evidence oftion, as discrimination,prima unjust pro-facie

the ofhibited this . .act; . how-by Provided,provisions
that herein contained shallever, be so construed asnothing

to railroad from commutation, ex-prevent corporations issuing
cursion, or thousand-mile theas same are nowtickets, issued

suchby corporations.”
A notof less than and not more than$1000 $5000penalty

for the first offence is for the of theviolation law;imposed
itand was for this the sued inthat was thepenalty company

Ford Circuit Court.County
-The declaration in that thesubstance,alleged, company
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certain fifteen hundredcents forpartiescharged per pounds
a load of from in ofthe Statecarrying Peoria, Illinois,freight
York,to New one hundred and nine ofmiles the distance

in Illinois, whilst at the same time it certainbeing charged
other five cents hundredparties fortwenty per pounds carry-

a like of theload same of froming class alsoGilman,freight
in the ofState to NewIllinois, miles ofYork, threetwenty
the distance in both on the line ofIllinois,being places being
the road. This was andallegation substantially admitted,

was rendered in favor of thejudgment State, and wasfinally
sustained the Court of the State, to which theby Supreme

writ of error was directed.present
mainThe oninsisted the inpoint itsby' railway company

defence that the onwas, law which the action was founded is
unconstitutional in its to their case, as aapplication being

of interstate commerce. alsoregulation contended thatThey
a from Peoria or Gilman to New Yorkgross was nocharge
evidence of within the Stateany of Illinois.particular charge

The construction to the Courtthe ofSupreme.lawgiven by
Illinois is to be received on a of errorus, writ forby brought
the of its That con-purpose questioning constitutionality.
struction is exhibited in the announcement ofclearly following
the of that court when the case was before itopinion brought
a second time. The court says:

“We see no to thereason from inconclusion reacheddepart
when itthis case was here before. See W.,v. St. L.People

P. 104& Ill. But to avoidRailway Co., 476. misapprehen­
itsion, we deem desirable to state that we disclaimexplicitly

idea that Illinois has to incommerceany authority regulate
other State. We understand and hold in theany that,simply

absence of to the a and en­anything showing contrary, single
totire contract for a sum from incarry Gilman, thisgross'

to ofState, the New thatYork, thatcity implies necessarily
issum for the oncharged proportionately carriage every part

of that and that adistance; and entire contract to carrysingle
Peoria,for a sum from in this to the ofState, Newgross city

theYork, same when it; that,and isimplies therefore,thing
shown that there is for same linethecharged carriage upon
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toless from Peoria New York (the than fromgreater distance)
to lessGilman New York and(the isdistance), shownnothing

suchto the effect that in is all forinequality charge carriage
the limits of this aState, case isentirely beyond prima facie

made out of discrimination under our statuteunjust occurring
within this State. We hold excess in the forthat the charge
the less distance of the line ofaffectspresumably every part

between Gilman and the linecarriage State proportionately
with the balance of the line. is affirmed.”The judgment
Wabash, St. Louis & 105 Ill.v.Railway Illinois,Pacific
236.

We have no doubt that this of the dis-view presumed equal
tribution of the to of the route is correct.partcharge every
If or other ofone-tenth, the whole route ofany proportion,

was in the clear ifIllinois, is,transportation presumption
be toshown the was that(asnothing contrary nothing shown),

the like of the whole was made for theproportion charge
in that State.transportation

The in case,this is intherefore, whether,principal question
the absence of a State hascongressional legislation, legislature
the to the made the railroads of thepower bychargesregulate
State and tofor and frompassengerstransporting placesgoods
within the orwhen such areState, passengers broughtgoods
from, or carried to, State,without the and are, therefore,points
in the courseof from another State, or to anothertransportation
State. isIt contended that as such is commercetransportation
between or different the notStates, does exist.among power
The of the hold. We tocourt so feel dissentmajority obliged
from that We think that the State does not itsloseopinion.

to the its own in ownof railroads itspower regulate charges
because the or haveterritory, simply goods transportedpersons

been from or are destined to a the Statebrought point beyond
in another State.

The case isbefore us not embarrassed ofby any allegation
a contract between the and the it isState acompany; question
of the to and The State haspower regulate, pure simple.
never or contractcontracted to thisattemptedaway away
power.
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theonFederalunembarrassed by any legislationIt is also
fit,if it sawthat might,one CongressNo disputessubject.

the severalcommerceits to amongunder regulatepower
it notbut has;under considerationmattertheStates, regulate

theand uponrests solely entirelydone so. The question
orcontract,unrestrained byof whenState,the by anypower

theof United States.theaction of departmentany legislative
has the tothat becausethen,Does it follow, Congress power

it has not exercised thatthis matter power),regulate (though
Thatof of ?the is divested alltherefore State regulationpower

is the before us.question
thewas concludedhad this byWe thatsupposed question
andallthat localdecisionsof this court: arrangementsprevious

railroads,turnpikes, bridges,regulations respecting highways,
their con-State,theand withincanals, ferries, dams, wharves,

use,for theirto be madestruction and and therepair, charges
ex-commerce, both internal andmateriallythough affecting

a extentto certainandternal, incidentallythereby operating
within theas commerce,of interstate were powerregulations

That is still ourand of the States.several opinion.jurisdiction
to refer to the cases.It a ofis almost work supererogation

be andare A few will selected referredThey onlylegion.
to.

on the that of Willson v.case wasThe first subjectgreat
252, the of245,2 Pet. where StateCo.,CreekThe Blackbird

dam in a creekauthorized a tide-waterhadDelaware navigable
andwith Delaware ChiefState,of that communicating Bay;

of thethe unanimousMarshall,Justice delivering opinion
“ must bethe on its bankssaid : The ofcourt, propertyvalue

and themarsh,water from thetheenhanced by excluding
Measures calcu­health of the inhabitants improved.probably

do intonot cometo theselated provided theyproduce objects,
un­the of the arecollision with government,powers general

to Butthose which are reserved the States.withindoubtedly
andthis creek,the measure authorized act astops navigableby

the of have beenmust be to those whoabridge rightssupposed
it comesaccustomed to use it. But this unlessabridgment,

in States,theconflict the Constitution or a of Unitedwith law
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is an affair between tbe of Delaware and its citi-government
of which this court canzens, take no The counselcognizance.

for in error inthe insist that it comes conflict withplaintiff
‘the of the "United States to withcommercepower regulate

nations and severalthe States.’ Ifforeign among Congress
had act which bore the act in ex-passed any case,upon any

commerce,ofecution the to the ofpower whichregulate object
was to control State over those smalllegislation navigable
creeks into which the tide andflows, which abound through-
out the lower of the Middle andcountry Southern weStates,
should feel not much in athat State lawdifficulty saying

in conflict with such act would be Butvoid.coming Congress
has act.no such The of the law of Dela-passed repugnancy

theware to Constitution is on itsplaced entirely repugnancy
to the to withcommerce andpower nationsregulate foreign

the States;several a notwhich has been ex-among sopower
toercised as affect the We do not think that actquestion. the

the Blackbird Creek Marshempowering to aCompany place
,thedam across c.an,creek under all the thecircumstances of

case, consideredbe as to the to com-repugnant power regulate
merce in its orstate,dormant as in conflict with lawbeing any

on thepassed subject.”'
allThis case inwas, affirmed the oflater casethings, by

v.Gilman 3 Wall. 713. The ofPhiladelphia, Legislature
the ofauthorized ato erectPennsylvania city Philadelphia

across the Riverpermanent bridge Schuylkill (a navigable
at the foot of Chestnut Street. It was to re­water), sought

strain the erection of this on the same whichbridge grounds
inhad been the Blackbird Creek butcase the; Ciro-uiturged

theCourt of United States refused to andintei-fere, dismissed
ana bill for decisionThe was sustained thisinjunction. by

which held it wascourt, that for to itsdetermine whenCongress
full to commerce be intoshould activ­power regulate brought

asand to the and sanctions should beity, whichregulations
and until the ofthat, dormant the Constitu­provided; power

tion is awakened and made effective by appropriate legislation,
the inreserved of the States is and its exercisepower plenary,

cannot be made the offaith review this court.good subject by
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in the more recent casestillreaffirmedareThese principles
In678,U. 683.S. that107v. Chicago,of Escanaba Company

conferredunder thethe authorities ofcase Chicago, powers
the times forIllinois,ofthem the Legislature regulatedupon by

thein thethe drawsand bridges crossingclosingopening
acrossas accommodate the local travelRiver, so toChicago

atthe of vesselsand to allowtimes,them at certain passage
on theas a of the commerceThisothers. regulationoperated

domesticand as well asinterstateriver, foreign,including
tono theofcommerce. But there being legislation Congress

that the was constitutionallythis court held powercontrary,
inci­was commerce was evenaffected;exercised. Commerce

but of the and ofState,the jurisdictiondentally regulated;
wasunder Statethe authority,city unhesitatingly recog­acting

the Mr. Justice theField,nized court. delivering opinionby
“ The River and branches: itscourt, must,of the said Chicago

waters the States,deemed of Unitedbetherefore, navigable
its commercial exerciseunderwhich powerover Congress may

to and im­necessaryto the extent protect,control preserve,
theBut States have full totheir free navigation. powerprove

limits matters of internal includ­theirwithin police,regulate
whatever will thein that promote peace,general designationing

and of their Thisconvenience,comfort, prosperity people.
roads, canals,the construction of andembraces bridges,power

itand can be exer­ferries,ofand the establishment generally
than athe States distantby authority.cised more wisely by

tocould the control the inpower. Nowhere bridges. .
and theconstruction, form, and sizetheirthat strength,city,

them,manner and times of beand thedraws,of their using
or thethe of theState,than with authorities cityvestedbetter

that isWhen its ex-duty.whom it has devolved powerupon
obstruct the of theto unnecessarily navigationso asercised

interfere and theremovebranches,its mayriver or Congress
on. But until acts the. . Congress subject,obstruction.

across its streamsof the State over bridges navigablethe power
is plenary.”

toin not onlythese casesdoctrines announced applyThe
but to all struct-over, streams,andin, navigabledams bridges
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andures in a state inter-which mayappliances incidentally
or forwith which be erected or createdcommerce,fere may

orthe furtherance of land.whether watercommerce, by by
is of common ofIt matter that from the beginningknowledge

the almost exclusivethe States exercisedgovernment have
control over and harbors. Noroads, ferries, wharves,bridges,
one has doubted their do It is in theto so.right recognized

case v. 9 Chief Justice1,of Gibbons Wheat. whereOgden,great
after to theMarshall, some of the reservedpowersenumerating

ofform a of that immense massStates,says: “They portion
ofembraces awhich within the territorylegislation everything

not to allState, surrendered the whichgeneral government;
States them-can be most the'exercised byadvantageously

health laws oflaws, laws,selves. everyInspection quarantine
as well as laws the internal com-fordescription, regulating

merce of a and fer-State, roads,those which respect turnpike
areries, &c., of mass.” And he addsthiscomponent parts

“is to(what this No directpertinentvery discussion): general
over these is and,to conse-power objects Congress;granted

remain If theto Statequently, they subject legis-legislation.
lative of forthe Union it must bepower them,can reach
national it must be the ispurposes; where power expressly

for a or is incidental to somespecialgiven purpose, clearly
'which ispower expressly given.”

The case of Co.v. 101 U. S. 691,Transportation Parkersburg,
701, related to wharves. of hadThe builtcity Parkersburg
certain wharves for the accommodation of vessels, principally
steamboats, the Ohio River. Thenavigating Transportation

the owner of several steamboats on thatCompany, being plying
river, of the ascomplained extortion­wharfage charges being

andate, an unconstitutional interference-with ofthe commerce
the Ohio River. It was shown that the werecharges imposed

derived fromby the Stateauthority andlaws; that,we held
until interfered, the forCongress was a mat­charges wharfage
ter of State law and of State “We then said:jurisdiction.
“Wharves, levees, and are essential to com­landing-places
merce noby water, less than a channel and a clearnavigable
river. But are attached tothey the land; arethey private
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atand areestate; least,primarily, subjectreal theyproperty,
theacted,. . haslaws. . Untilto the local State Congress

control over theStates cannot assumecourts of the United
is andof Federal Itas a matter cognizance. Congress,subject

which the Constitution hasnot the tojudicial department,
withthe to commerce nationsforeignpower regulategiven,

takethe The courts can never theand several States.among
on thisinitiative subject.”

it is to interstatetrue,a ofThere is class pertainingsubjects,
which and uniformcommerce, -require generaland foreign

so toas obviate discrimina-whole unjustrules for the country,
in of which localand respecttions any regula-against part,

be to thewouldthe States powertions made by repugnant
but theretherefore, unconstitutional;and,invested Congress,

notcharacter and interest whichof localare other subjects
State au-but areof, by,admit regulatedbestonly generally

in theis and enforceddistinction outThis pointedthority.
12 How.v. The Port Wardens Philadelphia,case of Cooley of

ofit held that thewasIn that case pilotage299. regulations
the class,to latterof the country belongthe different ports

This case has beenof Stateand are regulation.susceptible
decisions. v. Phila­Gilmanin several subsequentapproved

6 Wall. 35, 42; ExNevada,Crandall v.ubi supra;delphia,
16Osborne v. Wall.Mobile,13 Wall.McNeill, 236;parte

569; The Lot­560,17 Wall.Fuller,Co.v.Railroad482;479,
v. 95Keokuk,Wall. Packet Co.558, 581, 582;tawanna, 21

459; Cuir,95 U. Hall v. DeTurck,v. S.;88­ Pound80,U. S.
S.McNamee, 572, 575;v. 102 U.488; Wilson485,95 S.U.

102 S. Co.Kimball, 691,U. Packet v. Catletts­698;v.Mobile
105 S. 562.559,U.burg,

this rule,in toto referencethat,It is necessary arguehardly
and wharves be-ferries,canals,railroads, turnpikes, bridges,

local and locallocal means,ofto the subjects,long category
na-intercourse. may'establishaids of commercial Congress
ofit is but weandcanals, true; speaktional roads, bridges,

constructed and estab-the most arethose which'(hitherto part)
itinand, these,reference toState authority;lished under

in the absence ofto clear that, congressionalseems us very
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to the notcontrary, are ofthey onlylegislation susceptible
but toState amenable ofit,regulation, irrespectiveproperly

other considerations to which shall refer.we
in a ofThe State are the State.thehighways highways

Convenient and means areof intercommunication theways
first evidence of the civilization of a The ofpeople. highways

are not ofa but of institution andcountry private public regu-
lation. In modern it is is in thetimes, true, habit,government

countries,in some of out the construction ofletting important
a of tohighways, requiring expenditurelarge capital,' agents,

bodies created thefor andgenerally corporate purpose, giving
to them the of orthose who travelright taxing transport goods

aas means ofthereon, for theircompensationobtaining outlay.
aBut over the andpower thesuperintending highways, charges

the for their use, in theupon remainsimposed public always
This is not its but isindefeasiblegovernment. only right,

for the of theprotection extortion andnecessary people against
These Indeed,abuse. we deem to be incontrovertible.positions

inare law the of thisdecisions court. Railroadsthey adjudged
inand railroad are thiscorporations category.

Now, since railroad andbe, a mediumevery may is,generally
of for interstate and affects thattransportation commerce,
commerce; and since the of fare and for suchcharges freight

affect and thattransportation incidentally commerce;regulate
and since the railroad could not be built, and the charges upon
it could not exacted,be without from the itauthority State,
follows as a that the innecessary consequence State, the ex-
ercise of its undoubted functions and does, in thesovereignty,
establishment and of to arailroads, certain and aregulation very
material not do that whichextent, affects butonly incidentally

Itcommerce. does so the actregulates by ofvery authorizing
the ofconstruction railroads and the collection of fares and

onethereon. No doubts its to dofreights this. Thepowers
inof the theerror,plaintiffs existencevery being of theirvery

therailroad, exercise ofvery power they fares andcharging
are all fromderived the State. Andfreights, yet, toaccording

the of the in error, itsargument pursued toplaintiffs legitimate
the of the inact State allconsequences, this to bedoing ought
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and void because it as aas null ofoperates regulationregarded
the Not does theStates. tocommerce onlyamong right charge

aat all come to railroadand fromfares thecompanyfreights
but theState,the amount of suchof is alsogrant charges regu-

State either thelaw,lated the charter of thebyby company,
or theor law thatregulations, by theby generallegislative

be reasonable—and that isshall State andlaw, notcharges
law. else but fromStates Where the laws ofUnited the State

itsthe railroad todoes fares orcompany get right charge any
at all ? And since its its franchises, itsbeing,freight powers,

its to all comeroad,its from the and arecharge, State,right
of how can itthe creation State belaw, contended that the

has no of over thoseState and overpower regulation charges,
in thethe conduct of the transaction of its businesscompany

whilst within State andthe its railroadacting using lying
the of \within bounds the State Omne eontinet in semajus

minus. If the State created the and its itfranchises,company
make as to manner of them.surely may regulations t]re using

hasIt is evident from what been thatsaid, the ofdealing
a State with a railroad of its own increation,corporation

the construction and maintenance of its road andauthorizing
inis,the fares and its athereon,of freightscharge purpose,

from that kind ofaside of commercematter entirely regulation
which to the of the Constitution. Thereis obnoxious provisions
is of doubt that it thenot a of the State towas.particle right

the route of the road—it inbe aplaintiff’sprescribe might
and or east andsouth,direction north itwest; be onebymight

ittown;or a different wastown, its to howby right prescribe
the road should be what means ofbuilt, locomotion should be

run,used on how fast the trainsit, at what stationsmight they
It was its toshould its and toright prescribestop. charges,

should be ifdeclare that notuniform, or, howthey uniform,
otherwise: this thewas of the atState thecertainly right

charter,of the and one of these wouldinception every things
most affect commerce,not internalmaterially external;butonly

ofand not one them would be the ofyet torepugnant power
to commerce within the of theCongress regulate meaning

Constitution.
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the charter of the railroad inSuppose original thiscompany
hadcase contained the discrimi-precisely provision against

which inis contained thenating lawcharges nowgeneral
couldof, the the conditions ofcomplained company disregard

its andcharter, the of the State ? We think itdefy authority
clear that it could not. But if the State had the to im-power

such a condition in thepose it must have thecharter,original
same at timepower forany afterwards; the exercise of the

in the would bepower as to theoriginal grant just repugnant
andConstitution, no more, as the exercise of it at a subsequent

The ofperiod. is as inregulation unconstitutionalcharges just
a incharter as a law.general

To sum the matter in a word : hold itup we to be a sound
law,of that the ofproposition railroads andmaking regulating

the for their use is not such a ofcharges commerceregulation
as to inbe the remotest todegree repugnant any power given
to the Constitution, soby as thatCongress is dor-long power

andmant, has not been exercised affectby Congress. They
commerce, butthey it; areincidentally acts inregulate they
relation to the which the State hassubject a perfect right
to do, to thealways, ofsubject, controlling power Congress
over the of commerce when seesregulation fit to act.Congress

It is for the sake of convenience thatonly the State lets out
its railroads to Itprivate construct themcorporations. might
itself. it had done so in this caseSuppose : could not the State
have instituted such ofrates and fare itas ?freight pleased

it Itcould, have made themCertainly as themight uniform,
law them to or itbe,present have maderequires themmight

discriminative between different and no one couldplaces, have
called it to account. inInstructions the form of inlaws, or

formthe of orders made a Stateby board, havemight been
to the ofgiven thesuperintendents road, in behalf ofacting

State,the to the one course oradopt the other. Could the
of the State,agents under suchacting haveinstructions, been

interfered with theby on thejudicial department ofground
? not;unconstitutionality not, unlessCertainly dis-certainly

criminations were made to the of the citizensof otherprejudice
or of theStates, of otherproducts States.



WABASH, &c., RAIL WAY. CO. v. ILLINOIS. 589

Waite, O.J.,Dissenting Opinion: Bradley, Bray, JJ.

The State of New York built and owns the Erie Canal. Did
court ever to control that State in itsany attempt regulation

of tolls on the canal, even af-made for the ofthough purpose
the relative movement of on the canal and thefecting goods

railroads of ?the State We that no wassuchpresume attempt
ever made, or would be successful if made.

concede,It is andtrue, this we that if the laws of a State
discriminate to the or of otheradversely productscitizens

the railroads to the State orStates, whether to privatebelong
the courts interfere on the of themightcorporations, ground

of such to that freedom of commerceregulationsrepugnancy
onits non-action the has indicatedwhich byCongress subject'

This has been decided.shall exist. Welton v.frequently
275, Houston,91 U. S. v. 114282; Brown U. S.Missouri, 622,

noand cases there cited. But such discrimination is631, made
inthe lawby question.
concede thatWe also ortaxes, duties,any impositions, upon

commerce the(that is,interstate commerce carriedupon itself),
State,of theon over the railroads would interfere with the

freedom and wouldcommerce,of- such be to therepugnant
of This has decided.intention beenpresumed Congress. frequently

35;Cra­ 6 Wall.Nevada,ndall v. State TaxFreight
232;15 Wall. v. 116 U. S. and the au­Cases, Errol,Coe 517;­

thorities cited in the latter case. But the is not a casepresent
and has no semblance ofkind,of that likeness to it. All such

duties, and are directdiscriminations, taxes, impositions regula­
itself,the commerce andtions and burdens comeupon fairly

ofthe exclusivewithin prerogatives Congress.
andbetween such burdens forThe distinction ser­charges

inis well the case of Thevice rendered Gloucesterexplained
114 U. S. 196, 217,v. whereCo. Mr.Ferry Pennsylvania,

the unanimous of court,theField,Justice delivering opinion
“ferries, that,It is true fromto thein relation earliestsays:

of the the States havein the author­history government,period
notferries, over-waters withinand only entirelyized regulated

them and it;but over waters belimits, separating maytheir
the can morein States advanta­that many respectsconceded

ferries than theinterstatesuch general govern-managegeously
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and that the of a withment; aferry,privilege keeping right
toll forto take and is a franchisepassengers grantablefreight,

the toState, be within such limits and underby exercised
comfort,such as forbe theregulations may safety,required

and convenience of the theStill fact remains thatpublic.
a is means,such a and a ofmeans, commercialferry necessary

intercourse between the States on theirbordering dividing
and it bewaters, must, therefore, conducted without the impo-

sition the States of taxes or com-other burdens theby upon
merce suchbetween them. Freedom from doesimpositions
not, of fromcourse, reasonable asimply exemption charges,

‘for the of in the of tolls orcompensation persons, waycarriage
fares, or from the which istaxation to otherordinary property

more than on landsubjected, like freedom ofany transportation
such useReasonable for the ofimplies exemption. charges

either on water or not an withland, are interferenceproperty,
the freedom of between the secured underStatestransportation
the commercial of . . That. freedompower Congress.

from than such asother areimpliesexemption charges imposed
of of thefor the useby way compensation property employed,

foror the for its oruse,facilities afforded as taxesordinary
the value ofupon property.”

This in of its was considered thissubject many aspects by
court in the ofcase Railroad v. 21Maryland,Company

456,Wall. In471-3. that in forcase, a charter construct-
and a railroad from Baltimore toing operating Washington,

was to the andto two dollarsauthority given company charge
a half for each and it that com-was thepassenger, stipulated

should the ofto State one-fifth the whole amountpany pay
received for the of on road. Thethetransportation passengers

sued account,for a return of the on this assumscompany paid
exacted an unconstitutional It was thatlaw. insistedbeing by

the reservation to of onwas the a taximpositionequivalent
andand, a restriction of intercoursetherefore, freepassengers,

traffic between different States—much of thatthe travel being
of or to, Thefrom, other States.passengers coming going

that the reservation of one-fifth of theargument passage-
necessitated an increasedmoney thecharge upon passenger
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“ Had the State builtwas met this court as follows: theby
road in it this and un-toquestion, might day, unchallenged

dollarshave two and cents forchallengeable, charged fifty
Baltimore anda between Socarrying passenger Washington.

the railroad under iffrom the State,might company authority
it saw fit to do so. . . . This unlimited of the Stateright
to toor authorize others to toll, orcharge, charge, freight,
fare for on its androads, canals, railroads, arisestransportation
from the fact that are its own con-works, orsimple they
structed under its It them It has aauthority. gives being.

to exact for their use. It has a discretionright compensation
as to the amount of that That discretion is acompensation.

inand its nature islegislative sovereign discretion, very—a —
unrestricted and uncontrolled. . . . The exercise of [this]

on the of a State is different frompower thepart very imposi­
tion of a tax or the ormovements ofduty upon operations
commerce between the States. Such an whetherimposition,

to or we decidedhave States cannotrelating persons goods, the
it wouldmake, because be a of commerce betweenregulation

the States in a matter in which is essential to theuniformity
of all, and,’therefore, the exclusiverights requiring legislation

of v.Grandall 6 Wall.Nevada, State42;Congress. Freight
16 232,Tax Wall. It is taxCases, 279. a because of the trans­

and is, a tax on thetherefore,portation, virtually transporta­
inand nottion, sense a therefor, or for theany compensation

franchises the that it. . .enjoyed by .corporation perform
The is reduced to this : What amounts toquestion practically
a of commerce between the States ? This is oftenregulation
difficult to determine. In of theview, however, very plenary

which a State has been conceded to overpowers havealways
its own its its and itsterritory, franchises,highways, corpora-
tions, we cannot the in as amount-regard stipulation question

to either of these unconstitutional acts. It is not withining
the of such acts. It affect trans-category may incidentally

it is but so doesportation, true; burden or taxevery imposed
on orcorporations in thatpersons business. Suchengaged
burdens, arehowever, indiverso and the exer-imposed intuitu,

ofcise an undoubted power.”
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But it is needless to citations which establishmultiply or
thethe which case.recognize principles present Thegovern

in has been decidedpointvery question already expressly by
court. Wethis refer to the case of Peik v. The &Chicago

S. 175,Northwestern 94 U. That164, 177-8. was aRailway,
bill filed the of thebondholders to restrain theby company

ofRailroad Wisconsin from aCommissioners law' ofenforcing
of forthat the rateState charges transporting pas­limiting

ofthe railroads the Theand on State. bill,sengers freights
that the ofclassesother' complainedamongst things, freight

act were different from3 of the those estab­established by §
andIllinois, Iowa, Minnesota,the laws of forlished theby

of the of the same com­upon railro.adstransportation freight
rendered itandStates,in those topany practically impossible

frombusiness of Wisconsinon the tofreighttransportingcarry
that 18theither of those and the sectionStates; the(limiting

of interstate commerce. Thewas a act ex­regulationrates)
thefrom its case of orcepted operation freight passengers

to anothercarried one State Statefrom orentirely through
of Wisconsin. It didacross the State on andoperate freight

tocarried from another State within theany pointpassengers
or from suchWisconsin,State of to anotherany State.point

in theJustice, court,The Chief of the statesdelivering opinion
“be decided,the to as follows: These suitsquestionprecise

of ofthe the the ofpresent powersingle question Legislature
to law for aWisconsin maximum ofprovide by thecharge by

Northwesternand for fare andChicago Railway Company
the of and carriedpersonsfreight upon transportation property

within or outside theState,the taken State andup brought
within taken and carriedit, or inside without.” He then,up

of certain otherafter to the con­disposing questions relating
the withsolidation of an Illinoiscompany company, disposes

“of the main follows:as As to the effect of thequestion
statute as a of interstate The lawcommerce. is'regulation
confined to State orcommerce, such interstate commerce as

a,ctsthe of Wisconsin. Untilaffectsdirectly people Congress
in to ofreference the relations this to interstate com­company

it the ofis within Wisconsin tomerce, certainly power regu-
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fares,late its Withso far as are of domestic concern.&c., they
the of Wisconsin this has domestic relations.people company

reach the State. But cer-theseIncidentally, may beyond
until to forundertakes those aretainly, wholegislateCongress

the forwithout within,Wisconsin thoseState, may provide
even it those without.” The lawthough may indirectly^affect
was sustained, and the bill of was dismissed.complaint

do not can beWe see how this case thatfromdistinguished
now under factconsideration. The that in Peik’s therecase

of andwas a classification and á limitation offreights charges,
in the case a of in thediscriminationpresent prohibition

is a distinction a The iswithout difference.charges, opinion
it true,is all inbrief, but the involved it were soprinciples
discussed in the casesfully immediately beginningpreceding,

with that of Munn v. that no extended discussion ofIllinois,
Peik’s case was deemed All con-the whonecessary. justices

in thecurred were satisfied with it. The casesopinion entirely
were all at time,the same or in toreference eachargued other,
and were considered But there stands thetogether. judgment
of court,the in our the inand, theapprehension, judgment

case is to it."present directly opposed
We have to numberomitted cite a of cases corroborating

the views we have ofThe case State Tax on Rail­expressed.’
15 Wall. is with284,Grossway Receipts, weighted arguments

inand considerations this would also todirection. We refer
the cases of v. 16 v.Mobile, 479;Osborne Wall. Railroad Co.
Fuller, Wall. 116560; Cases,17 Railroad Commission U. S.

334, 335.307,
It that inis the decision v. De 95 U. S.Cuir,Hallsupposed

the of in485, 488-9, contention the error.supports plaintiffs
think not. Louisiana,We What was that case % A statute of

courts,as construed its those in theby prohibited engaged
of in thosebusiness that Statecarrying passengers, (including
in interstate from discrimina­engaged makingcommerce), any

tion account inon of race or the use of thecolor accommoda­
tions of their direct ofconveyances commerce,regulation—a
and within the reason of Athe tax cases before referred to.

whichsteamer andNew Orleansbetweenregularly plied
vol. cxvm—38
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fora set whitehad cabin specially apart persons,Vicksburg
refused toOuir, a colored admission thatand De person, being

theheld that law (assued for We abovecabin, damages. sug­
andof commerce a burdena directwas regulationgested)

steamboat toit. theIt proprietor placecompelledupon
to another infrom one Louisi­colored travelling placepersons

whomofin cabin set for white manyana the apart persons,
intherefore, itsbound to another State; and, operationwere

It wasa of interstate commerce. thewas againstregulation
commercethat, in the absence of actionrule by Congress,

that rule thefreemust remain and untrammelled. By pro­
suchwas to reasonableof the vessel at liberty adoptprietor

and offor the comfortrules and pas­dispositionregulations
asits seemed tohis whileboat, voyage,pursuingsengers upon

The statute tookall concerned.him most for the interest of
withinhe was Louisiana.from him this so aslongaway power
Munn v. Illinois,the fromWe caseespecially distinguished

toas acases,Reik v. and theCo.,Railway belongingcognate
different considerations;and differentcategorjr, governed by
and the them to usdifference between seems very apparent.

in of theJustice, court,The theChief opiniondelivering
“ exclusivesaid: can no but that hasThere be doubt power

in' the ofbeen toconferred regulationupon Congress respect
hasThe neverthe several States. difficultycommerce among

but to what is toas beas to of thisbeen the existence power,
as been often said,hasfor,an it;deemed encroachment upon

affect commerceofin a waysvarietymay great‘legislation
ain it ofand without constituting regulationpersons engaged

v.of Sherlockwithin the the Constitution.’ Allwig,it meaning
15 Wall.on Gross Receipts,93 U. S. Tax103; RailwayState

itS. was decidedIllinois, 113,in v. 94 U.284. MunnThus,
of warehouses,thethat a State charges publicmight regulate

Iowa,v. 94in Railroad&and, QuincyBurlingtonChicago,
State,within the evensituate155,S. of railroads entirelyU.

m the Statescommerce mightthose amongthough engaged
in thethe or the railroads prosecutionsometimes use warehouses

ofto the cases damsof their After andbusiness.” r-eferring
and ferries,and theofwaters, turnpikesoverbridges navigable
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“Justioe :Chief continued such statutes the StatesBy regulate,
a of concern,as matter domestic the instruments of commerce

situated within their own and overwholly whichjurisdictions,
have exclusivethey control, whengovernmental em-except

in or interstate commerce. As canployed foreign they only
used in State,be the their for allregulation purposes may

be assumed State,the until acts inby refer-properly Congress
orence to their relations.interstate Whenforeign Congress

act, the State lawsdoes are to the extentonly thatsuperseded
affect itcommerce outside the State as comes within thethey

He then added : we think itState.” “But be saidmay safely
whichthat' State seeks to a direct burdenlegislation impose

tocommerce,interstate or interfere with itsupon directly
freedom, doés encroach the exclusive ofupon power Congress.

nowThe statute under in ourconsideration, opinion, occupies
Itthat does not act the business theposition. upon through

instruments to be afterlocal within State,theemployed coming
as itbut the business comes into the State fromdirectly upon

or out from within.” The distinctionwithout, here takengoes
toto us and thesound,seems case fromdistinguish thatpresent

case,De In Peik and of likeof Cuir. the others character,
the State the made an instrument ofregulated uponcharges

within thecommerce situated State(a and under itsrailroad)
made virtue of the State’scharges being byjurisdiction—such

in itthe De Cuir case as the lawauthority; attempted, operated,
the manner ofto -on an instru-regulate carrying passengers

commerce fixedment of no location, but onhaving plying
andwaters within without the in otherState; words,navigable

it to interstate commerce itself, inattempted regulate directly,
matter ina which it had no toprerogativespecial legislate.
Other cases are referred to the in error inby plaintiffs sup-

of their but we thinkcontention; that no case can beport
found which is not from the onclearly distinguishable present

or ofsome one the referred to.grounds already
The ininconvenienceswhich it has been supposed argument

would follow from the execution of the of Illinois,laws we
think been Buthave if it should begreatly exaggerated.
found to real in the modes ofpresent difficultyany transacting
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in the ofon it islines, Congresspowerbusiness alwaysthrough
the óf inter-as intereststo make such reasonable regulations

the Stateswithoutdemand,state commerce may denuding
roads and their ownof their over their ownjust powers

corporations.

& Another.& Others v. GILESLITTLE

FORTHE UNITED STATESFROM THE COURT OFAPPEAL CIEOHIT

THE DISTRICT OF NEBRASKA.

1,November 1886.19,OctoberSubmitted 1886. —Decided

defendants, ofsome are citizensagainst several whoma State courtA suit in
jointcharging all asplaintiff,the contractors orthe same State withof

bya Federalbe removed into courttrespassers, cannot defendantsjoint
State, they allege inalthough petitiontheiranother forare citizens ofwho

liable withjointly or the other defend-theythat are not interestedremoval
ants, separateis acontroversy plaintiffwith the one.and that their

to aparty suit isappears the interest of a nominal simulatedit thatWhen
collusive, jurisdictiongivingpurposefor the of to a courtand and created

States, provis-the suitcourt should dismiss under thethe United theof
1875,3,5, Farmington Pillsbury,472.of March Stat. v.ions Act of 18§

138,S.U. affirmed.114
aequity court to court of theof in from a State Unitedremoval a causeAfter

3,1875, it,5,States, under Act of March to remand ona madewas §motion
collusivelybeenparties acquiredof one of the hadground that the titlethe

the A suit at involvingfrom court. lawpurposethe of removal Statefor
subject-matter pendingthen in the Federal court.was The samethe same

abatement,by pleain amade cause inissue of had been that andcollusion
plea inthat the issue on the abatement should beparties stipulatedthe

be taken andand decision thereon should entered of recordtried that the
law,action at and also of the issues in the suitas the decision in the in

they The trial of the onequity pleaas far as were the same. issues the
sustained, this,finding plea beenin a that the had not andresulted to-

evidence,gether being suit,incorporated into the equitywith all the the
Held,motion to remand the latter was denied That nothing: there inwas

the stipulation deprive powerthis court of the of reviewingto actionthe of
denyingthe court in thebelow motion.

The case is stated in the of the court.opinion
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