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Syllabus.

under the as it then Onlaw existed. the other it is nothand,
that as we must itprobable did,Congress, knowing, presume

that that officer in of ahad, virtue statute —whose wasobject
to fix his thea of fromsalary annually $7500salary—received
date of the creation of office,his and after expressly declaring
in the act of 20 that1878, 91, 98,Stat. he should receive that

from and after 1, and in thatsalary 1878, 1879, heJuly again,
should receive the same amount from and after 1, 1879,July
should, at a date, make a reduction ofsubsequent permanent
his without its so,to do either ex-salary purposeindicating by

words of or such aspress wouldrepeal, by provisions compel
the courts to that between the old andsay the newharmony

While,statute was the case is not diffi-free fromimpossible.
the court is of that,culty, to the settledopinion according

rules of a statute theinterpretation, annual of afixing salary
officer at apublic sum,named without limitation as to time,
notshould be deemed orabrogated suspended by subsequent

enactments which a less amount for themerely appropriated
services of that officer for fiscal and which con-particular years,
tained no words that or clear modifiedexpressly by implication
or the law.repealed previous

The isjudgment Affirmed.
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The Corporations personsaredefendant the thewithin intent of clause in sec-
tion 1 of Fourteenththe Amendment to the Constitution of the United
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which,States, deny any jurisdictionpersona State to to within itsforbids
protectionequalthe of the laws.

taxation,California, relating fencesUnder and tothe laws ofconstitution^
- of co-upon roadwayerected a and the landthe line between the of railroad

roadway,” byto be includedproprietors partterminous are not of “the
but areproperty corporation,the State Board in its the thevaluation of of

“improvements” county.by properassessable the local of theauthorities
invalid, supportAn assessment of a is and will not an the re-tax action for

if,covery tax, unit,of the being propertyof auponlaid different kinds as
assessable,it includes property legally partnot and if the the taxof

uponassessed the latter cannot be fromproperty separated partthe other
of it.

Equalization required byStateThe Board of of California law assesswere to
&c.,franchise, roadway, operatedthe of all railroads in onemore than

county and apportion proportionthe the different counties in to thesame to
of suchrailway Theynumber miles of made ofin each. assessment the

Railroad, including therein theimproperlySouthern'Pacific fences between
roadway apportionedthe proprietor,the and and it and re-coterminous

required byturned it as to In a suit ofthe different counties. one the
proportionto its incounties recover of the tax levied accordance with such

return, trial,apportionment below,and the court at the found that “said
mile,”fences at perwere valued the only finding$300 which was on the

subject; appearand it did not county, plaintiff,that the tooffered take
judgment for, a sum of the withinexcluding rate on the value fencesthe

county Held,the finding vagueat that (1)valuation. was andThat the too
indefinite to serve as a aggregatebasis of theestimatingfor the valuation
fences assessment,included in apportionedthe to theor the amount thereof
respective counties; circumstances,(2) That, the notthe court couldunder
assume that the in theirState Board the fences assessment at thoincluded

State,perrate of $300 withineverymile for of railroad the count-mile the
not,ing one eliminatingor both afterroadway;sides of thatthe and could

tax,amount assessment, judgmentfrom the the balance ifgive for of the
any.

These which towere wereactions, argued broughttogether,
recover taxes railroad cor-assessed the severalunpaid against

ofdefendants, under laws of State California.porations, the the
The counsel inmain—almost the discussed byonly questions—
the of theelaborate to therelated constitutionalityarguments
taxes. This in andcourt, its thesepassed byopinion questions,
decided the whether under the consti-cases theupon questions
tution and of of rail-the fences on the line theCalifornia,laws
roads should ifassessed, all,have been and at thevalued by
local or whether,the State Board of-officers, by Equalization;
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arethe fencesrecord,on the the assessments and taxation upon
andand taxation;from the rest of the assessmentseparable

of the Statethewhat was the effect of the record rightsupon
and the county.

briefin theatOne of the made and discussed lengthpoints
“ areincounsel for defendants error was thatof Corporations

toof Fourteenth Amendmentwithin the thepersons meaning
the Constitution of the United States.” Before argument

todoes not wishWaite said: The courtMr. Chief Justice
in theon the thehear whether provisionargument question

forbids awhichConstitution,Fourteenth Amendment to the
theto itsState to within jurisdiction equaldeny any person

areWeto theseof the laws, corporations.appliesprotection
all of that it does.opinion

I). for ClaraA. L. Rhodes SantaM. Delmas and Mr.Mr.
the decision Mr.turned,on whichOn theCounty. points

follows:Delmas said as
in this andcause,take leave of the FederalI now questions

minor whichsome includeto examine pointsbrieflyproceed
- but refer to modes oflaw,constitutionalno of simplyquestion

of the State.under the statutesprocedure
here because it is claimedis made to a recoveryObjection

the of the road were includedthat on line improperlythe fences
in firstbecause, thein of the place,the assessment roadway,

to be the of anddefendant,were not propertythey proved
the of the Board ofwere not within jurisdictionsecondly, they

is that the to haveIt said plaintiff ought provedEqualization.
Th & caseto defendant.that the fences primabelonged fade

documents establishesmade out the everythingby plaintiff’s
thewhich is thatto its propertyrecovery amongnecessary —

as ato the assessed. Besides,assessed taxpayers generalbelongs
the railroads whose of en-to theyfencesrule, right waybelong

185. The in rebuttal ofdefendants,Code,close. plain-Civ. §
not thehave not that did owncase, proved th'eytiff’sprima facie

from thethen,All the arising plaintiff’sfences. presumptions,
in full force.remaincase, standingprima facie

not enumerated the Code theare by amongfencesSuch
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“These theare, depots,local assessors.assessable bythings
Politicalbeds.”and gravelbuildings,station shops,grounds,
intendedunlessthen, the legislatureCode, Obviously,3664.§

taxed, the Boardto be assessedbybe arenot theyshouldthey
the roadway.as a ofof partEqualization

of theare athethe line of roadway partbuiltFences upon
much so asAs theas to its protection.roadway necessary

the framework oforof-theof a -isa bridge,partrailing bridge
has been theSucha tunnel is of the tunnel. alwayspart
and the fences haveCalifornia,of law intheunderstanding

been assessed the Board ofalways by Equalization.
thatI been able to the fenceshave never grasp proposition

defend-If theare no the railroad enclose.of which theypart
“ Francisco toa its railroad from Sanant made ofconveyance

” ? asthe deed ClearlySan not the fences byJosé would pass
thewould fence whichmuch so as of conveya sale my garden

theencloses garden.

of for allGeneral CaliforniaMarshall, AttorneyMr. E. G.
in error.the plaintiffs

and Mr.F. EdmundsSanderson, Mr. GeorgeMr. 8. W.
in error.for defendantsM.William Evarts

the of the court.Harlan delivered opinionMr. Justice
inonewere first theactions broughtThese several —the

California, theof Clara othersCounty,Court SantaSuperior
in same State—•of Fresno theCourt County,in the Superior

totaxes,and State claimedcertainfor the of countyrecovery
and thePacific Railroadbe due from the Southern Company

madePacific Railroad under assessmentsCentral byCompany
fran-the theirState Board of upon respectiveEqualization

Inand stock. the actionchises, roadbeds, rails,roadways, rolling
amount claimed is $13,366.53Santa Clara the forby County

cent,that with fivesum,the of 1882. Forfiscal year per
cent, month fromat the of twointerest rate perpenalty, per

cent, forcost and ten27, 1882,December of advertising, per
is asked the PacificSouthernattorney’s fees, againstjudgment
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theRailroad In other action the same com-Company. against
isthe amount claimed for the ar$5029.27 fiscal ofpany 1881,ye

cent, forwith five added of taxes andper costs ofnon-payment
collection. In the action the Central Pacific Railroadagainst

$25,950.50is asked for thefor fiscalCompany judgment year
of with like and1881, costs ofpenalty collection.

The answer in each case in issue all the materialputs allega-
tions of the and sets various- tocomplaint, defences,up special
which willreference be made further on.

With its answer the indefendant, each filed acase, petition,
with a of the intofor the removal action thebond,proper
Circuit Court the theof United States for as oneDistrict,

under the ofConstitution and laws the United States.arising
The of removal the andcourt,was Stateright recognized by
the action in the EachCircuit Court. case—theproceeded

filed a aparties writtenhaving stipulation waiving jury —was
tried the court. a ofThere was factsby special finding upon
which, was entered in each case for the defendant.judgment
The to be determined whether theis,general question judg-
ment can be orsustained ofall, either, the grounds uponupon
which the defendants rely.

The case as made the and the ofby pleadings special finding
facts is as follows:

an act ofBy Stat.27,1866,14 292,Congress, approved July
the Atlantic and Pacific Railroad was withcreated,Company

to construct and certainmaintain,power by routes,designated
a linecontinuous railroad and fromtelegraph Springfield,
Missouri, to the Pacific. For the is avowedpurpose —which
by the construction of the andline,Congress facilitating—of

the safe and ofthereby mails,speedy transportationsecuring
munitions of and astores, of overtroops, war, public right way

the domain was and apublic to the liberalgiven company,
of the lands was made it. railroad so toto Thegrant public

be constructed, it toand of was declared be a postevery part
route and road, to the use of the United-*military subject
States for and allnaval, othermilitary,postal, government

and to suchservice, as forregulations Congress might impose
the for therestricting charges government Bytransportation.
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18th the theact,section of Southern Pacific Railroad Com-
under apany previously'corporation organized general—a

1861,ofstatute Stat. Cal.20,California,'passed 1861,May p.
to connect the Atlanticauthorized with and601—was Pacific

near line ofRailroad at the thatsuch boundary State,point,
former deemed most suitable for aas the railroad tocompany

“uniform andSan with rate ofFrancisco, orgauge freight
” “infare with androad; thereof,said consideration and to

”in its the act that itaid construction declared should have
thesimilar of to all.land, conditions andgrants “subject

” “limitations in said act of and shall beprovided Congress,
to construct its road on like as to timerequired regulations,

and with the Atlantic and Railroad.”manner, Pacific 1, 2,§§
11 and 18.3,
In Railroad1866, the Atlantic and Pacific Com-November,

and the Southern filed inPacific Railroad thepany, Company,
officeof the of the Interior theirSecretary respective accept-
ances of act.the

an the California,act of ofBy legislature 4,passed April
to aid in effect to of1810, the act Congressgiving relating

to the Pacific itSouthern Railroad was declaredCompany,
that:

“ To enable the said to andmorecompany fully completely
with and the andcomply perform provisions,requirements,

actconditions of the said of and all other acts ofCongress,
in or whichforce,now hereafter be enacted, theCongress may

State of California andact,consents to said the saidhereby
its successors and are authorized tocompany, herebyassigns,

its tothe line of railroad so as reach the easternchange
the State ofline of California such route as theboundary by

determine to beshall the most and tocompany practicable,
file new and articles of and theassociation,amendatory right,

isand conferredto, andpower, hereby upon,privilege granted
vested in them to andconstruct, maintain, steamoperate by
or other said railroadthe and line mentionedtelegraphpower
in said to,acts of and in,Congress, confirminghereby vesting
the itssaid successors and all the.company, assigns, rights,

franchises, conferredandprivileges; power authority upon,
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in the said'acts of Con-vested saidto, or bycompanygranted
which be hereafter enacted.”and act of Congress maygress, any

16 573,the act of March Stat.3, 1871,bySubsequently,
Railroadthe Texas Pacific Company,Congress incorporated

railroadwith to construct and maintain a continuouspower
to aTexas,and line from in the State ofMarshall,telegraph

or El Mexico andat near thence NewPaso,point through
thebe,to as asArizona San near mightDiego, pursuing,

in construction,of To aid itslatitude.thirty-second parallel
domain,the of over theit, also, way publicrightCongress gave

The 19th sec-a liberal of lands.and made to it grant public
tion :provided

“ shall and itbe,RailroadThat the Texas Pacific Company
be and road and for the;to ais declared military posthereby,

the muni-mails,of the of troops,insuring carryingpurj>ose
the United ñoStates,and stores of acttions of war, supplies,

orlaw of State shallnor any Territoryof the anycompany
or the said frompreventdelay, company performingimpede,

in thatto the United States Provided,its regard:obligations
the ofroad shall be to use the United StatesThat said subject

services,and all other atfor postal, military, governmental
of,rates not to exceedand reasonable thefair compensation,

for kind of service,the same andby private partiesprice paid
shall at all have the intimes thethe preferencegovernment

for the aforesaid.”of the sameuse purpose
act hassection of that toreferencespecialThe twenty-third

and asRailroad is follows:Pacific Company,the Southern
offor the theThat,23. Texas“"Sec. purpose connecting

theFrancisco,with the of Sanrailroad SoutherncityPacific
of isCalifornia authorizedRailroad herebyPacific Company

of construct ato the laws line of rail-California)'to(subject
at or near Pass,from a of Losbyroad Tehacapa waypoint

at or nearrailroad,to Texas Pacific thethe ColoradoAngeles,
and andwith' the sameRiver, rights, grants, privileges, subject

restrictions, andlimitations,same asconditions,to the were
Railroadto Southern Pacificsaid of Cali-Companygranted

act offornia the hundred andJuly twenty-seven, eighteenby
thisThat section shall inhowever, noProvided,sixty-six: way
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affect or the or of thepresentimpair rights, prospective,
Atlantic Pacific orand Railroad other railroadCompany, any
company.”

theUnder of this- Federal and State,authority legislation,
Southernthe Pacific Railroad a ofconstructed lineCompany

railroad from San theFrancisco, with Texas andconnecting
Pacific Railroad the Texas Pacific at Sierra(formerly Railroad)

Texas;in and withBanca, other railroads it is asoperated
continuous lineone for that of the routepart(except occupied

the PacificCentral from Marshall, toby Texas, SanRailroad)
Francisco. It is stated in the record that the Southern Pacific
Railroad of California, since the commencement ofCompany
this action, has its road to the atColorado River,completed
or near the to connectNeedles, with the Atlantic and Pacific

andRailroad, that with the latter road it constitutes a continu-
ous line from Pacific,to the toMissouri, asSpringfield, except
the for aconnection, short the road ofdistance, overrelatively
the Central Pacific Railroad Company.

On the T7th of the Southern Pacific-1877, saidDecember,
Railroad and other railroad then exist-corporations,Company,

under the laws of were and!California, consolidated,ing legally
the¡a new ofunder the nameformed,corporation thereby

Southern in.Pacific Railroad the defendantpresentCompany,
in Claraerror, 59.30 miles of whose road is Santa ancLCounty

17.93 inmiles Fresno County.
On the 1st 1875,of this was indebted to»April, company

construct.,divers in sums of advanced topersons moneylarge
and its indebtedness,road. To secure that it executed!equip
on that its$32,520,000 road,a for on franchises,,day mortgage

a of'and and on numberrolling-stock largeappurtenances, '
tracts of California,in different counties"ofland, aggregating-
over eleven million acres. These werelands to the*granted

under the andby are*company Congress acts,above-mentioned
used for other notand connectedagricultural, purposesgrazing,
with the business theof railroad. Of those 3138”patented,
acres are in Santa and acres in18,789Clara Fresno>County

instituted"When these were no ofCounty. partproceedings
its above had beendebt the in-mortgage paid, except accruing

vol. cxvm —26
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the outstandingof leavingterest and $1,632,000 principal,
it $30,898,000.against

enactment,California, grantedIn the 1852 legislativeyear by
theforto StatesState the Unitedof thata way throughright

to the Pa-the Atlanticof a railroad fromconstructingpurpose
wellCalifornia,of asthat intereststhecific declaringOcean—

“ of the Gov-actionthe immediateUnion,as the whole require
a nationalthe construction ofStates, forernment of the United

of the Atlanticthe watersnavigableconnectingthoroughfare,
theinof the national safety,for theOceans,and Pacific purpose

commercial intereststhewar,event of and to promote highest
an act150.1852,Stat. Cal. Byof the p. passedRepublic.”

the12 489, 1, 8,Stat.1, 1862, incorporatedCongressJuly §
to andwith constructPacific RailroadUnion Company, power
line to thea and west-maintain continuous railroad telegraph

“ tothereof then Nevadaern what was Territory,boundary
Pacific Railroadthe line of the Centralmeet and connect with

ofThe declared extendingof California.” objectCompany
to the construc-aid to these was effectenterprisesgovernment

lineand from the Missouri Rivértion a railroadof telegraph
communication, travel,for all ofPacific, which,to the purposes

Gov-as the and the Generalso farand publictransportation,
“as one connectedbeconcerned,ernment are should operated
18.9, 10, IT,continuous line.” Ibid. 6, 12,§§

to aid inan act carry-In 1864 the State of California passed
this of the first sectionof actout the Congress,ing provisions

that:of which declared
“ andmore to com-To enable said fully completelycompany

and conditions of said acttheandwith provisionsply perform
their successors and areof the said assigns,company,Congress,

and the andandauthorized empowered, right, power,-hereby
conferred and vested into,is upon,hereby grantedprivilege

the saidmaintain, and railroad andtothem, construct, operate
but inin the State of alsoCalifornia,notline, onlytelegraph

of and saideast between State andthe Territoriessaid lying
andbranches extensions of saidthe with suchRiver,Missouri

or of asthem,either saidline,railroad and companytelegraph
the of foror and alsodeem right waynecessary proper,.may

lands toline overrailroad and anysaid telegraph belonging
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this and andState, on, over, streets, roads,along any high-
rivers, water, and water but theways, streams, courses, same

to be so constructed as not to obstruct or thedestroy passage
or of the and alsosame, the to andcondemnnavigation right

to the use of said suchappropriate company private property
and franchises as beprivileges, may proper, necessary,rights,

or the ofconvenient for said railroad andpurposes telegraph,
the to betherefor ascertained and undercompensation paid
and as in the actby special proceedings, prescribed providing
for the of railroadincorporation 20th,companies,approved May

and the1861, act and thereof, saidsupplementary amendatory
to be allto the ofcompany laws this Statesubject concerning

railroad and lines, that andtelegraph except propertymessages
of the United of thisStates, State, and of shallsaid havecompany

of andpriority transportation transmission over said line of
railroad and and intelegraph, tohereby confirming vesting
said all thecompany andrights, franchises,privileges, power,

conferredauthority and inupon, granted to, vested said com-
said act ofbypany all laws andCongress, hereby repealing

of laws inconsistent or in conflictparts with the ofprovisions
this act, or the and hereinrights privileges granted.”

In 1870, the Central Pacific Railroad of CaliforniaCompany
theand Western Pacific Railroad formed themselvesCompany

into one undercorporation the name of Rail-the Central Pacific
road the defendant in one 61.06Company, of these milesactions,
of whose road in.is Fresno TheCounty. compliedcompany

thewith several acts of is in aand thereCongress, operation
continuous line of from the Missouri to the Pa-Riverrailway
cific theOcean, Central Pacific andRailroad Company owning

the thereof inoperating between theportion TerritoryOgden,
of andUtah, San Francisco.

When the action institutedwas thispresent against company
the United States had and now have a thelien, created actsby
of of 1862 and for aCongress 1864, with$30,000,000, large
amount of its andinterest, fixturesroad,upon rolling-stock,

andfranchises; there for awere also bonds likeoutstanding
amount issued the and1875,toby prior January 1,company
secured a the sameby mortgage upon, property.

Such the relationswere which these held totwo..companies
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the assessments inwhenand to the StateUnitedthe States
taxation.for ofwere made purposesquestion

con-of thenow to refer to thoseIt provisionsis necessary
it theseclaimed,is sustainwhich,of the Statestitution and laws

assessments.
frominCalifornia, 1879,The of adopted exemptsconstitution

forused publicexclusivelytaxation growing crops, property
toor thatStates,as to-the Unitedand suchschools, may belong

andher or corporations,to ofState, municipalor any county
“ in the casethethat exceptdeclares may provide,legislature

for reductionadeed,or trustof credits secured by mortgage
” of the State.of due to residentsfrom credits debts bonafide

XIII. withthat,in the first of ArticleIt is sectionprovided
un-all notState,these in the exemptexceptions property—“

be inlaws of the United shall taxedStates,der the proportion
law. The wordvalue,its to be ascertained asto byprovided

section,in is declaredused this article and hereby‘property,’ as
dues, andcredits, stocks, franchises,bonds,to include moneys,
and mixed,real,matters and capableall other things, personal

of private ownership.”
The fourth of the articlesection same provides:
“ othertrust,A orcontract, bydeed of obligationmortgage,

assessmentthe offorshall,which a debt is secured, purposes
in theas interesttreated anbe deemed andtaxation, prop-and
otherrailroad a/nd quasi-as toaffected Exceptthereby.erty

of thethe valuesecured,in of debts socasecorporations,pullic
ortrust, contract,ofdeedsuchaffected by mortgage,property

andbe assessedshallless value of suchthe security,obligation,
ofand value such se-of the theto the ownertaxed property,

in thethereof,to the ownerand taxedshall be assessedcurity
affectedwhich the therebyor district in propertycounty, city,

thebe a lienlevied shall upon prop-The taxes sois situate.
to such se-be eitherand and by partysecurity, may paiderty

the tax so leviedthe ofif owner the security,;curity paid by
a of theshall becomeaffected partthe therebypropertyupon

the taxif of the shall;so secured the owner property paydebt
there-aon it shall constitutelevied such paymentso security,

full thereof:of such aand to the extent dischargeon, payment,
beshallsecuritysuch or indebtednessThat if¿Provided, any
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such debtor or after assessment anddebtors, beforepaid by any
the tax the amount of such likewise be retainedlevy, levy may

such debtor or and shall bedebtors,by tocomputed according
the tax for thelevy preceding year.”

ninthThe section formakes the election of a Stateprovision
“Board of whose it shall be to theEqualization, duty equalize

valuation of the taxable of the several counties in theproperty
State for the of taxation.” The boards ofpurpose supervisors
of the several counties constitute boards of forequalization
their andcounties, the valuation of therespective they equalize
taxable therein for of assessments,property purposes taxation—
whether orthe State toboards, “conform to theby county
true invalue of the contained in the assess-money property”
ment roll.

The tenth section declares:
“ All as in thisproperty, except sectionprovided,hereinafter

shall be in theassessed and town,county, city, city county,
inor district which it is in thesituated, mannertownship, pre-

scribed law. The roadway, road-bed,by franchise, rails, and
all railroads in more than onerolUng-stocIc operated countyof

in bethis State shall assessed the State Board ofby Equaliza-
tion at their actual and thevalue, same shall be apportioned
to the andcounties, cities counties, cities, towns, andtownships,

in located,districts which such railroads are in toproportion
number of miles ofthe laid in such counties, citiesrailway

and andcities,counties, towns, districts.”townships,
The assessments in it is werecontended, made inquestion,

with these constitutional and with whatconformity provisions,
is known as of3664 the Political Code of California. .That§
section made it the of the State Board ofduty Equalization,

“on or the first in inbefore) each to assessMonday May year
the and'franchise, road-bed, rails, ofroadway, rolling-stock

in thanrailroads more one which classoperated county—-to
the Itdefendants! ofbelonged required every corporation

that certain or suchclass, officers, officer as the Stateby by
Board should to furnish the board with a sworndesignate,

detail,instatement other for theshowing, among things, year
March the whole number of miles of1,ending railway

owned, inleased it the theby State,or value thereofoperated,
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inof kind located themile, everyand all of its propertyper
mail,and of itsthe number valueState; engines, passenger,

incars, or usedand other propertyexpress, baggage, freight
rail-in the and onState,and its railwayrepairingoperating

ofthe limitsare of lineswhich extending beyondways parts
“ shall be as-the the saidState. It is directed thatalso property

” “ shall be madesessed at its that the assessmentactual value:
theand shall includeState,the entire within theupon railway

andculverts,of road-bed, track, rolling-right way, bridges,
” “ build-;stock and that stationthe shops,depots, grounds,

theand be assessors ofbeds shall assessed thebyings, gravel
other It further declares:situated,where ascounty property.”

“ in each saidOn or before fifteenth of year,the May,day
the of eachboard shall transmit to assessorcounty county

in than onewhich more county,any railway, operatedthrough
run, the main track orthe ofa statementmay lengthshowing

the with a de-tracks of such within county,railway together
the said includ-of whole of tracks within the countyscription

metes bounds,the of and or othering right way by description
for and the assessed value mile ofidentification,sufficient per

milethe a theas fixed rata distribution ofsame, by pro per
road-bed, rails,of franchise,assessedvalue the whole roadway,

and Said state-of such within this State.rolling-stock railway,
the roll Atment shall be entered on assessment of the county.

suchthe of the board of after state-first meeting supervisors,
ment the shall make andassessor,is received by county they

ordercause entered in the record-book anto be proper stating
thethe of main and assessedtrack,and thedeclai'ing length

in each schooltown,such township,value of lying city,railway
in theirdistrictor lesser whichdistrict, county, throughtaxing

ofruns,such fixed the State Boardbyas Equalization,railway
the taxable of saidwhich constitute valueshall propertyfor

school,in orcity, town, road,taxable such township,purposes
82.other district.” ch.1881, 73, 1,Stat. Cal. page§

due filed with the State Boardtime,These withincompanies,
the detailed that section.statement required by

At the trials no record assessment the re-below, of against
was inBoard,as made the Statespective defendants, givenby

no evidence of theand there was writtenevidence, introduced
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theofficial communication from Stateanassessment except
each, and Fresnothe assessors of Santa ClaraofBoard to

rollin the assessment forthecalled,Counties, special findings,
1881,inThe roll for Fresno county,tbe county.particular
is asRailroadPacificto tbe Southern Company,relating

:follows
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There inwere similar rolls reference to the Central Pacific
Railroad in the same for the same and thecounty, South-year,
ern Pacific in Santa Clara for 1882. For each of thoseCounty

the board of ofyears the counties madesupervisors respective
an of the taxesapportionment the ofsubdivisionsamong legal
such counties.

It is stated in the that lists forthe thosefindings delinquent
so far as related to the taxes inyears, they werequestion, duly

made in form thewith assessmentup corresponding original
that in ofroll; of the Political Code of3138 Cali-pursuance §

fornia, the board of of the countiesrespectivesupervisors duly
order,an on the minutes,entered with thepassed dispensing

assessment roll thatfor that ofthe controllerduplicate year;
State transmitted athe letter to the tax collector of the county,

in Code,of the of 3899 of thatpursuance provisions directing§
him to offer the for sale ifonce,but and there wereproperty

bona it from sale;no to withdraw that taxthepurchasersfide
in obedience to the ofcollector, that trans-provisions section,

mitted to the with hiscontroller, endorsement thereon of the
had in aaction the certified of thepremises, copy entry upon

list to inthe the tax in these sev-delinquent relating question
eral that such endorsementactions; shows that the tax collector
had offered for hadthe sale and withdrawn it becauseproperty
there was no for the and that thesame; controller,purchaser

the section,in of of the same transmittedprovisionspursuance
tax collector of himto the the a letter tocounty directing bring

suit.
were,each case there also,In the following findings:

“ The State Board of in said ofvalueEqualization, assessing
to andsaid defendant, assessed the full cashproperty against

road-bed,value of said railroad, rails,roadway, rolling-stock,
and withoutfranchises, therefrom the value of thededucting

or thereon asany thereof, andmortgage, part given existing
aforesaid, to ofsecure the indebtedness said to thecompany
holders of said fullbonds, hadthey knowledgenotwithstanding

theof existence of and as-the said in saidmortgage; making
thesessment said State Board of did not considerEqualization

an inor treat said as interest said but as-mortgage property,
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in the sameto the defendant,value thereofsessed the whole
no thereon.”if there had beenmanner as mortgage

“ in theBoard ofThe State making supposedEqualization,
anddidsaid of defendant,assessment of knowinglyroadway

of the valueinclude in the valuation said roadwaydesignedly
between andthe line said theof fences erected roadwayupon

valued atSaid fences wereland of coterminous proprietors.
mile.”$300 per

defence each of the defendantsThe of bygroundsspecial
and mili-of a continuous1. That its road is awere: postalpart

the ofmaintained under authorityconstructed androute,tary
from thein obtained GeneralStates,the United meansby part

with the consent ofthat theGovernment; company having,
andconditions,become to thethe State, subject requirements,

it ceased tobeof theprovisions thereby merelyCongress,acts.of
instru-a became-one of the orState andcorporation, agencies

executethe General Government tomentalities employed by
the aits constitutional and that franchise to operatepowers;

mu-and for the ofroute,postal transportation troops,military
mails,thenitions of and derived fromwar, stores,public being

States, their beconsent,the United withoutcannot, subjected
to taxation. That the constitutionState 2. of theprovisions
and in to the forCalifornia,laws of assessment taxationrespect

of railroadsof the inproperty railway corporations operating
than one are inmore violation of the Fourteenthcounty,

of the inAmendment so asConstitution, far thethey require
theirof at its fullassessment withoutvalue,property money

deduction, as in the case of inrailroads onemaking operated
ofand other and of naturalcounty, forcorporations, persons,

the of thevalue themortgages covering assessed;property
thus the defendant and toburdens, thatupon unequalimposing

to itextent the of the laws. 3. Thatdenying equal protection
aswhat is known 3664 of the Political Code of California,§

inunder the of which the assessment-authority part was
not enactedmade, was the andconstitutionally by legislature,

the force of 4. That no validhad not law. assessment appears
•in been the Statefact to have Board. 5. That no in-bymade

in this action untilterest is recoverable after 6.judgment.
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the action is based iswhich be-void,That the assessment upon
thewhich State Board ofit includedcause property Equaliza-

under tocircumstances, assess,had no andtion anyjurisdiction,
was so blended with the balanceas such thatthat, illegal part

assessmentthe entire must beit cannot be treatedseparated,
aas nullity.

theThe record contains elaborate opinions groundsstating
for the defendants. Mr.were orderedwhich judgmentsupon

the defences aboveoverruled the first ofJustice Field special
The in addi­sustained the second. circuitbutnamed, judge,

of the Political Code had not beenheld that 3664tion, passed§
the State conse­Constitution, and,in the mode required by

no of the law of California. Thesewas part opinionsquently,
as The Santa Clara Tax in 9Case,Railroad Saw­are reported

210.165,yer,
inembodied the inconclusions reachedThe thepropositions

discussed withwere markedCourt counselCircuit ability by
in this court for the Theirwho respectiveappeared parties.

well be over-estimated for,cannot not; they onlyimportance
of the recenta construction amendments to the Nationalinvolve

in their to the Constitution and theConstitution application
State,of a but their if itdetermination, wereuponlegislation

them,consider wouldto the of taxa-dependnecessary system
that State fortion devised from certain cor-by revenue,raising

for the of her Thesesupport government. questionsporations,
to a class which this court not decide,should unlessbelong

determination is essential to the of the intheir casedisposal
arise. Whether the awhich cases decisionthey present require

of them the soundness of anotherdepends upon proposition,
which the below,court in view of its conclusionsupon upon

did notissues,other deem it to We allude tonecessary pass.
claim of the inthe each entire assess-defendant, case, that the

ment is a the that the Board ofStatenullity, upon ground
included therein it withoutwhich wasEqualization property

to forassess taxation.jurisdiction
inThe behalf of the defendant is : That the Stateargument
and included in its assessment ofBoard designedlyknowingly

”“ the and ofroad-bed, rails,franchise, roadway, rolling-stock
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of lineeach the value the fences erected thecompany, upon
its thebetween and land of coterminousroadway proprietors;

that of and,the fences did not constitute a suchpart roadway,
taxationcould be assessed for thetherefore, only by proper

theofficer of counties in were andsituated;several which they
that an entire assessment which includes not assess-property

and,void,able the State assessed isBoard theby against party
attherefore, insufficient to an when—andaction, least,support

doesis the here—it not withsuch claimed to be case appear,
other-the of the assessment orreasonable from facecertainty,

valuationwhat of thewise, represents-the prop-part aggregate
therein.so includederty illegally

be tothere will no occasiontenable,If arepositionsthese
whichlawthe of constitutionalconsider upongrave questions-

in that thefor, event,below;•the case was judg-determined
that the assessmentthement can be affirmed upon ground

the defend-basis of acannot be the againstjudgmentproperly
ant.

in itsincluded assessmenttheThat State Board purposely
the line between the rail­onfences erectedand valuation the

at the rate of $300and the lands ofroads adjacent proprietors,
it in: for is so stated thetrueismile, specialundoubtedlyper

in­must be taken here to beof thatandfacts, findingfinding
that tribunal notrue that has generalIt isdisputable. equally

“to the fran­assessbutof assessment, only jurisdictionpower
” railroad'and ofroad-bed, rails,chise, rolling-stockroadway,

and thatin than oneroads more county,corporations operating
istaxation,tosubjectother of suchall corporations,property

“ and town,thein city county,assessable county, city,only
in mannerin it is thesituated,or whichdistrict, pre­township,

consti­the declaration ofis the Statelaw.” Suchscribed by
Art.59 324;Cal. 321,Sacramento County,v.tution. People

“that erectedbe fences,”10. must also concededItXIII. §
ofand the landsline these railroads adjoiningon the between

inthe Board itsStateincluded bywere improperlyproprietors,
“of theaassessments, roadway.”constitutedunless they part

ofthat clausethis bythrownis upon questionSome light
in the viewwhich,Code of3664 of the Political California—§
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be as beenof eases,we take these may having legal-regarded
“ stationthat the shops,grounds,depots,providingly enacted — ” inassessed thebeds shall be countyandbuildings, gravel

thatFrom this it seems,as othersituatedwhere property.
used in the business of aof theis much dailythere property

in more than one that is not assess-railroad county,operated
but the authorities ofBoard,theable State only by properby ' itit is situated. So even ifthat,wherethe ap-municipality

Boardthe fences assessed State were thethat thebypeared
of therailroad and notof the companies, adjoiningproperty

incould not be included an assessment thatbytheyproprietors,
itself; for,unless were of the asboard they roadwaypart

theshown, of that board is restricted to assess-the jurisdiction
“ rails andfranchise, road-bed,ment of the roadway, rolling-

whetherstock.” We come to the vitalback, then, inquiry,
the fences be assessed under the head of Wecould roadway?
are of that cannot be of theasopinion they partregarded

for of taxation.roadway purposes
“ im-The Constitution of California that land andprovides

2;shallthereon be assessed.” Art. XIII.provements separately §
that does not areand, instrument define whatalthough improve-

ments the Political of theland, Code State de-upon expressly
“ ” “that the term includes allclares improvements buildings,

and erected orstructures, fixtures, fences, improvements upon
affixed to the land.” It would from these3617. seem provi-§

that fences erected the ifsions even ownedupon roadway, by
“the railroad must be asassessed,company, separately improve-

in the mode inments,” the case of stationrequired depots,
owned thegrounds, shops,and buildings by company; namely,

in thelocal officers where are situated. Theby county they
ofsame considerations interest or conveniencepublic upon

restwhich for the assessments ofexisting regulations depots,
andstation of a railroadgrounds, shops, buildings company

in more than one would tooperated county, theapply equally
andassessment valuation for taxation of fences erected upon

the line of the sameofrailway company.
In San NorthFrancisco and Railroad v.Co. StatePacific

60Board Cal. which12, 34, was anEqualization, applica-of
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the Boardon orders of Statecertiorari, to annul certaintion,
one of thea railroadthe of corporation,assessing property

”“of the words road-bed andwas as to the meaningquestions
road-bed is theThe court there said: “The“roadway.”

of a railroad rests.thefoundation on which superstructure
has beenis the of whichWebster. The right way,roadway

B.to taxation. N. &liableheld to be the Appealproperty of
theinThe rails constitute32 499. placeM. R. R. Cal.Co.,
wasThis definitionthe road-bed.”resting uponsuperstructure

Co.,Railroad 63in CentralSan Francisco v.approved Pacific
cer­was whetherIn the latter case theCal. 469.467, question

which werethe railroadtain steamers owned uponby company,
carsanditslaid railroad and with whichtracks, freightpassenger

of San Fran­from thewere the eastern shore of baytransported
commenced,its thecisco to western whereshore, railway again

orFrancisco,the and of Sanwere to be assessed countyby city
of theof The contentionthe BoardState Equalization.by

orof its road-bed-constituted awas thatcompany they part
the Board.and Statemust, be assessedtherefore,roadway, by

otherwise. AfterCourt the heldBut the of StateSupreme
than itsotherthethat all the of company,observing property
was re­andfranchise, road-bed, rails, rolling-stock,roadway,

assessors,the localbethe Constitution to assessedquired byby
“ of thethe franchisecourt notthe said: are certainlyThey

to bean elementconstitutedefendant They maycorporation.
of the fran­valueat thetaken into the to arrivecomputation

such franchise.notarechise of such but theycorporation,
orrailsnot rolling-stock.It is as that areclear theyequally
wordsthe roadway. . . withinembracedthen,Are they,

of suchacceptationor in andtheroad-bed, ordinary popular
aswords,? twoThese appliedwords as to railroadsapplied
but asmean the same ap­thing,to common roads, ordinarily

The road-bedthe same.istheir notto railroads meaningplied
foundationthe bed oristo in inreferred our10, judgment,§

is theSuchthe railroad rests.ofon which the superstructure
thinkand weWebster,andboth Worcesterdefinition bygiven

asextendeda morehas significationit correct. The roadway
denominatedtheIn addition toto railroads. partapplied
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tbe includes whateverroad-bed, of theroadway space ground
is allowed whichlaw in to construct itsbycompany road-bed

and track. isits defined inSuch subdivisionlay 4 ofspace
‘the and 20th17th the section of the act to forsection provide

the of railroad etc.,incorporation companies,’ 20,approved May
1861. Stat. 1861, S. N. R.607; F. & P. R. Co. v. Statep.

60 12.”Cal.Board,
The in of the that theseargument support proposition

as did, a link in thetheyconstituting, necessarysteamers —
line of the and which rails were ac-company’s railway, upon

laid for the of acars—were either of thetually running part
orroad-bed of the is muchrailroad, moreroadway thancogent

the that the fences erected linetheargument betweenupon
a and the lands of are a ofroadway adjoining proprietors part
the itself. It seems to the court that the fences inroadway

thenot,are within of the law,local aquestion meaning part
“of the for of buttaxation; areroadway purposes improve-

”ments ofassessable the local authorities theby proper county,
and, weretherefore, included the State Boardbyimproperly
in its ofvaluation the of the defendants.property

The next that is,arises whether the differ-inquiry naturally
ent kinds of assessed the State Board areproperty by distinct
and the face of the that theassessment, so com-separable upon

informed of the amount of taxes leviedpany therebybeing
tocould be held have been in default in noteach, tender-upon

wassum,such if as due ? theany,ing legally Upon transcript
this must be inbefore answered theus, Noquestion negative.

of as madeassessment,record State wasby.the intro-Board,
at the and notrial,duced such recordpresumably, existed.

ofis there evidenceNor suchany assessment,documentary
ofthe oificial communication the State Board to theexcept

in theassessors, the assessment roll ofcalled,local thefindings,
That roll theshows valuation of thecounty. only aggregate

franchise, road-bed, andrails,roadway,company’s rolling-stock
the of the inthe main track theState;in length company’s

in the theits assessed value mile ofState; ;length county per
thefixed rata distribution mile ofas thethe by prorailway per

of its franchise,value road-bed, rails,whole roadway,assessed
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of thetheand in andthe State; apportionmentrolling-stock
theassessed toso county.property

thatevidence,from theIt as stated,alreadyappears,
the defendants’the in offences were included the valuation

road-franchise,ofbut under whetherwhat head,property;
it be ascertained,or not Nor canroad-bed, doesway, appear.

roll orwith the assessmentreasonable either fromcertainty,
from other valuation of thewas theevidence, what aggregate

toor what of thefences, such valuation waspart apportioned
wascounties which the railroadrespective through operated.

If that Board included in itsis,the the Statepresumption
valuation had under thesuch as itonly jurisdictionproperty

beState constitution to such as couldassess,namely, right-
classified the road-franchise,under heads offully roadway,

bed, or that was overthrownrails, rolling-stock, presumption
fact, onethat it in under some orinclude, moreby did,proof

of in It thenthose the .fences was incumbentheads, question.
the to thatevidence,upon by satisfactory separateplaintiff,

that was forwhich from whichwas illegal legal assuming—
the that the inof this case assessment allwas,only,-purposes
other the defendant thethus uponlegal imposerespects, —and

for,of to renderor theduty judgmenttendering, courtenabling
such evidenceif due. But no suchasamount, wasany, justly

atthe fences were valuedthatThewas introduced. finding
foras a basis estimat-and indefinitemile is too vague$300 per

in the assess-of fences includedthethe valuationing aggregate
to thethereofment, respectiveor the amount apportioned
of adjacentfences the pro-Were the propertycounties.

themile ofrate forassessed at that every? Were theyprietors
ofon the lineerectedthe State? Were theyrailroad within

it waswhich operated,the in county throughrailroad every
as-erected,Wherever werethem? theyor in some ofonly

one side? Theseor forof the onlyfor each side railway,sessed
thethe to whichextentinso determiningimportantquestions,
theerectedof the fences uponassessment included valuationa

find nocoterminousline the andbetween railroad proprietors,
court.to thisinsolution the record presented

courtthecircumstances,theIf underthat,it be suggested
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thehave assumed that State Board included the fencesmight
assessment,in their at the rate of mile for$300 mileper every

the State,of the railroad within one or both sides ofcounting
and,the thus eliminated from the assessmentroadway, having

found,so forthe such ifsum,aggregate given judgment any,
as, basis,that would have been due the valuation ofupon upon

railsfranchise, road-bed,the and of theroadway, rolling-stock
that the didis,the answer notdefendant, offer toplaintiff

and the courttake such a could not have renderedjudgment;
one of that character without the here-concluding plaintiff

■after, a assessment,and fromupon proper claiming against
the inthe defendant taxes for ofyears such itsquestion, upon
its' franchise,as constituted railsroad-bed,property roadway,

asand 'The case to the courtpresented below,rolling-stock.
one in which thewas, therefore, forplaintiff sought judgment

entire tax anan of different kinds ofassessmentarising upon
as a unit —such assessment notproperty including property

assessable the State and the of the taxBoard,bylegally part
the fromassessed latter not being separableagainst property

the an theissue, law, think,other such we is forUponpart.
of that kind isthe an assessment willdefendant; invalid.and

ofan action for the the entire taxnot sorecoverysupport
Taxation,on and authorities there295-6, cited;levied. Cooley

15v. Mass. State &c. v.Burnham, 144, 147;Libby Randolph,
93;38 J. Law Gamble v.N.City Plainfield, (9 Vroom),of

55 35­ 1526, Bean, 42,Stone v.; Gray, 45;Witty, Mississippi,
137;11 Johnson v.Moshier v. Maine Col­Robie, (2 Fairfield),

36 H. 412.393,Vt. Wells v. N.burn, 695; Burbank, 17
It results that the court havebelow might given judgment

in thateach case for the defendant the the as-upon ground
sessment, action,which was the foundation of the included

Boardvalue,of material which the State was with-property
assess,out to- and the tax levied which can-jurisdiction upon

from the be from thatnot, record, separated imposed upon
other embraced in the same assessment. As theproperty

it is notcan be sustained this ground necessaryjudgment upon
to consider other raised the andany by pleadingsquestions

the court.the facts found by
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It follows that there is no occasionto determine under what
circumstances the would be toentitledplaintiffs judgment

a foragainst interest, or at-delinquent tax-payer penalties,
iffees; for, the are hot entitled totorney’s plaintiffs judgment

for the taxes out of the inassessments noarising question,
couldinterest,for or resultfees,liability penalties, attorney’s

from a orrefusal failure to such taxes.pay
Judgment affirmed.

California Northern Error to thev. Cir-Railway Company.
cuit Court of the United forStates the ofDistrict California.
The facts in case arethis those inwhichsubstantially appear

Clara,of Santa &c. Railroadv. decided.County Companies, just
For the reasons in the in that and thegiven case,opinion upon

stated,therein the isground judgment
Affirmed.

SAN BERNARDINO v.COUNTY SOUTHERN PA-
CIFIC RAILROAD COMPANY.

ERROR TO THE CIRCUIT THE UNITEDCOURT OF STATES FOR THE.

DISTRICT OF CALIFORNIA.

Argued January 27, 28, 29, May1886. —Decided 10, 1886.

■CountyThis case differs from Santa Ola/ra v. Southern Railroad Com-Pacific
ante, 394,pany, only entryin judgmentthis: —that after of defendant be-

paid stipulationlow the claimed a paymenttaxes under that the should be
“ prejudice right plaintiff proceedwithout to the the in toof the case for-

that,interest,penalties, attorney’s plain-and fees Held as theclaimed.”
judgmenttiff been the taxes originallywould have entitled to fornot

claimed, judgment interest,innot its favor for penalty,it could have and.
attorney’s fees.

in the ofThe case is the court.stated opinion

General ofMarshall,M. forAttorney California',,Mr. G.
error,inplaintiff

voi. cxvxn —27
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