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Statement of .Facts.

duties or before into- theweretaxes, Treasury,nal they paid
“ ”for$500,000and was the ofappropriated payingpurpose

“various andspecified expenses,. including advertising any
other of this act into This advertis­effect.”expenses carrying

expensewas an of the act into and wasing effect,carrying
collector,fromaside of the and out ofwas to bepaythe paid

the as an of it the ac­The allowanceTreasury, expense. by
officers or otherwise not towas a thecounting prerequisite

Camp­of Denison to ithave to him in this suit.creditedright
bell v. U.States,United 107 S., 407.

The Cowrt isthe CirevAtjudgment of affirmed.

ELK v. WILKINS.

IN ERROR TO CIRCUITTHE COURT THEOE UNITED STATES THEEOR

DISTRICT OE NEBRASKA.

Argued 28,April 1884. Decided November 3, 1884.

Indian,An States,a member of oneof tribesborn the Indian within the United
recognizedwhich by government.still tribeexists and is as a the of the

States, tribe,voluntarilyUnited who separatedhas himself from his and
State,up amongtaken his residence the citizens of awhite but has notwho

naturalized, citizen,taxed,been or recognizedor as a either by the United
State,by States,States or is not a ofthe citizen the United within the

Amendment,meaning of the first section of Article ofFourteenth ofthethe
Constitution.

petition alleging Indian,A that plaintiffthe is an and was born thewithin
States, tribes,United and has his tribal relation to Indiansevered the and

fully completelyand jurisdictionsurrendered himself-to the of the United
States, jurisdictionsubject States,and still socontinues to the of theUnited

Omaha,cityis aand bona resident the of Nebraska ofof State and doesfide
not that he is a of the States theshow citizen United Fourteenth Ar-under

ofticle of the Constitution.Amendment

is anThis action an in the Circuit CourtIndian,bybrought
United for the ofof-the States District theNebraska, against

of one of ofthe wards the of forOmaha,city refusingregistrar
himto as a voter therein. The waspetitionregister qualified

as follows:
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of Charles Wilkins, defend-Elk, complains“John plaintiff,
in hereinthat matter exceeds theand aversant, disputethe.

thehundred to sum of six thousanddollars, wit,sum of five
the in- herein arises underand that matter the.dollars, dispute

forand,and of the United cause ofStates;Constitution laws
that the ishe,action the avers andefendant, plaintiff,against

thatStates;and born within the United more thanwasIndian,
hereinafter of heto theone complainedyear prior grievances
to the Indian andtribes,his tribal relation hadhad severed
himself to the ofand surrendered jurisdictionfully completely

and still continues to thesoStates,the United subject jurisdic-
and under andStates;the United avers virtuethat,tion of by

Amendment the Constitutionto of theof the Fourteenth
States, is of the States,he a citizen United and entitledUnited

of citizens of the Unitedand States.to the "privilegeright
“ inon the of there held the1880,That sixth wasday April,

under theclass,of the firstOmaha,of (a city incorporatedcity
of the State of for the incor-Nebraskalaws" providinggeneral

of first a election for the-of cities the class,) generalporation
council and other forof the officersof members cityelection

said city.
“ held theCharles office of anddefendant, Wilkins,,theThat

ofin the fifth said and that asward saidas city,acted registrar
of defendant tothe theit 'was suchduty registerregistrar

exercise theall entitled to elective franchiseofnames persons
at said election.of said generalin said ward city

“ hada citizen of and been a Ionathis wasThat plaintiff fide
for more than six monthsof the State of Nebraskaresident

and had aof been bona1880,sixthto said day April,prior fide
iswherein the of Omaha situ-cityof County,resident Douglas

ofin the ward saidand fifth citymore thanforate, forty days,
of andsixthto the said day April,than ten days priormore

and'the time ofat said election,and residentsuch citizenwas
setas hereinafterhisof registration,the timeat attempted

of theunder the lawsinwasforth, every way qualified,and
of of to beOmaha,and theNebraska city registeredState of

andelection,a vote at said compliedto casta voter andas
in behalf.the and State thatcityofwith lawsthe
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“ That on the fifthor about of 1880, and today April, prior
said thiselection, himself to said Charlesplaintiff presented

as suchWilkins, at his foroffice, the of hav-'registrar, purpose
his name as a asing registered voter, law,qualified byprovided

and with all the of the instatutes thatcomplied provisions
and claimed underthat, the andFourteenth Fifteenth•regard,

toAmendments the Constitution of the United States, he was
a citizen of the United States, and was entitled to exercise the
elective offranchise, his race and and thatregardless color;
said Wilkins, anddesignedly, corruptly, maliciously,wilfully
did then and there refuse to this the soleregister plaintiff,'for
reason that the was an and thereforeplaintiff Indian, not a

States,citizen of the United and therefore, entitled tonot, vote,
and on account of racehis and andcolor, with the ma-wilful,

andlicious, unlawful to this ofcorrupt design deprive plaintiff
his election,to vote at said ofand his alland otherright rights,
Indians of their under said Fourteenth and Fifteenthrights,

-toAmendments the Constitution of the United onStates,
of and andaccount his their race color.

“ on theThat sixth of this him-day April plaintiff presented
self at the of in said and award, ballot-place voting presented
and the to wherevote, said who wasrequested Wilkins,right
then one the ofas of said election in saidacting ward,.judges
in further his andout wilful malicious afore-carrying designs

anddeclared to the to the othersaid, election officersplaintiff
that anthe was Indian and not a citizen and not en-plaintiff
titled to and said and clerks ofvote, election torefusedjudges
receive the vote of the for that he was notplaintiff, registered
as law.required by

“ be of wilful,Plaintiff avers the fact to that reason saidby
and malicious refusal of said defendant tounlawful, corrupt

this as he was oflaw,by deprivedregister providedplaintiff,
hishis to at to in the ofelection,vote said sumdamageright

$6,000.
“ Wherefore defendant forplaintiff prays judgment against

of suit.”his costswith$6,000, damages,
a demurrer for .defendant filed theThe general following

didThat not state1st. the facts tocauses: sufficientpetition
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court had no2d. That theaction.of juris-.causeaconstitute
the3d. That courtdefendant.of theof thediction person

the action.the ofof subjectno'had jurisdiction
andbefore McCrary JudgeJudgedemurrer was arguedThe

to standthesustained; electingand byand plaintiffDundy,
the dis-defendant,forrenderedwas■his judgmentpetition,

sued out thisThewith plaintiffcosts.the petitionmissing
error.writ of

Nebraska,of article sec-7,Stateof the-the ConstitutionBy
“ orof twenty-oneof the yearsagemale1,tion Every person

classes,the whoof followingto eitherbelongingupwards,
in theandthe months, county,in sixhave resided Stateshall

anshall belaw,thefor term byor ward providedprecinct
PersonsSecond.Citizens ofFirst. the United States.elector.

to be-intentiontheirof birth who shall have declaredforeign
onUnited Statesthe of thecitizens,come to lawsconformably

of anat tothe leastsubject naturalization, thirty days prior
election.”

the statutes of Nebraska, male of theBy every person age
orof totwenty-one years either of theupwards, belonging

so definedclasses in the Constitutiontwo of the State, who
have resided in theshall State six in themonths, county forty
and in the or tenward shall beprecinct,days; township days,

the;an elector of in theelectors several wards ofqualification
of firstcities the class (of which Omaha is shall be theone)
as in itsame is the inof to entertheprecincts; registrarduty

ofthe voters the name of whoregister qualified every person
himto to be satisfies him that he isandapplies registered,
voteto under the of the laws ofqualified electionprovisions

the andState; at all well as oras Statemunicipal, county
elections, the of election to check thearejudges required

andname, and ballot,receive ofthe anydeposit person whose
name onappears Statutes of Nebraskathe register. Compiled
of eh.1881, 26, ;3 oh. 76,ch. 19.13, 6, 13,14;§ § §§

Mr. A. and Mr.J. John L. WebsterforPojjpleton plaintiff
in error.

error,Mr. Lambertson for defendant inO. M.
cxn —7von
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GrayMr. Justice delivered the of the court.opinion He
the- in thestated facts and continued:foregoing language,

The in action,of his relies on the firstplaintiff, support
clause of the first ofsection the Fourteenth Article of Amend-

“ment of the ofConstitution the United allStates, whichby
born or in thenaturalized andStates,'Unitedpersons subject

to the thereof, are citizens of the United Statesjurisdiction
and of the State wherein reside;” and on the Fifteenththey
Article of whichAmendment, that of“theprovides right

of the- United States to vote shall not be denied orcitizens
the United States or State on account ofabridged by by any

race, orcolor, ofcondition servitude.”previous
law,This a suit at common in which the inmatterbeing

$500,"exceeds under the Constitution of thedispute arising
United the Circuit CourtStates, had itof underjurisdiction

137,the act of March ch.3, 1875, even if the1, parties§
Avere citizens of the same 18 470;State. Stat. Ames v.

449.Kansas, 111 U. S. The of dis­court,thatjudgment
the action with must have thecosts,missing proceeded upon

merits, if the' offor, dismissal had been for AArant jurisdiction,
no could have been awarded. The v. 6Mayor Cooper,.costs

247;Wall. v. Swan, 111& Coldwater U.RailwayMansfield
S. And379. the the defendant in thisonly point argued by
court is Avhetherthe sets forth facts to consti­petition enough
tute a cause of action.

The decision of this as inboth assume theirpoint, parties
briefs, the conclusion,thedepends Avhetherupon question legal
that under and Amendmentvirtue-of the of theFourteenthby
Constitution the States,is isa citizen of the Unitedplaintiff

the facts insupported by the and admittedalleged petition by
demurrer,the to The an Indian,is and Avasbornplaintiffwit:

in the United and hasStates, severed his tribal relation to the
tribes,Indian and and surrendered himself tofully completely

the of thejurisdiction States,United and still continues to be
to the of the issubject United and a Ionajurisdiction States,

resident of the State of Nebraska and of Omaha.cityfide
The while it does not shoAvof what Indian tribepetition,

“the was a that isplaintiff member, heyet, allegationstheby
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born within the UnitedIndian, and was and thatStates,”an
“ he had his tribal relation to the Indiansevered tribes,” clearly

he born a of one of thethat was member Indian tribesimplies
States,the limits of the United which stillwithin and isexists

a the ofas tribe the United States.byrecognized government
thatthe he “had andallegesThough plaintiff fully completely

thesurrendered himself to of the Unitedjurisdiction States,”
he does not that the United States his surren-allege accepted

or that he has ever beender, or innaturalized, or'taxed, any
or treated as a citizen, the or the'way Staterecognized by by
Nor is itUnited States. hiscontended counsel that thereby

is or that himstatute makes a citizen.any treaty
The is, Indian,whether an born a member ofquestion then

one of the Indian tribes within the United States, is, merely by
ofreason his birth within the United. andStates, of his after-

wards himself from his tribe andvoluntarily takingseparating
white a ofcitizens,his residence citizen Unitedtheup among

of the first thethe section ofwithinStates, meaning Fourteenth
Constitution:of theAmendment

of the States,UnitedUnder the Constitution as originally
”“ Indians not taxed were excluded from theestablished, per-

to whose numbers and directrepresentativessons according
the several and Con-States;taxes were amongapportioned

the to commerce withhad exercisedand regulatepowergress
orthereof, withinand the' members whetherthe tribes,Indian

one of the States of the Theof Union.without the boundaries
of thethe territorial limits Unitedwithintribes,Indian being

butStates, States; theyforeignwere not, strictly speaking,
communities, whomwithwere distinctnations,alien political

did asdeal,the and theyUnited States habituallymight
the President andmadetreaties byeitherfit,thought through

forms oftheor acts of inSenate, ordinaryCongressthrough
immediateowedmembers those tribesThe oflegislation.

thenot ofand wereto their several tribes, partallegiance
con-in awereof the United States. dependentTheypeople

histothat of aa state of warddition, resemblingpupilage,
taxationfromandIndians their exemptguardian. property,
be taxedcould riotStates,of theor statute Unitedby treaty
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State. acts of did not toGeneralby any Congress apply
unless so as to manifest an intentionIndians, clearlyexpressed

include them. art.Constitution,to art. sects. 8 sect.1, 2, 2, 2;;
5 Pet. v.1; Georgia,Cherokee Nation v. WorcesterGeorgia,

v.6 Pet. United States 4 United515; 567;How.Rogers,
Indians,3 Wall. 407;States v. Case the KansasHolliday, of

761;5 737;Wall. Case the New York 5 Wall.Indians,of
11Tobacco,the Cherokee Wall. 616Case States v.; Unitedof

93 U. S. 188; Pennock v. 103 S.Commissioners, U.Whiskey,
Case, 109 S. 2044; 556; Jackson,Crow U. Goodell v.Dog's

4 Y.v. 293.Farmer,Johns. N.693; Hastings
and condition of the of theThe alien membersdependent
could not be off their withoutIndian tribes at own will,put

or, ofthe assent theaction United States. were neverThey
citizens of thedeemed United under'States, except explicit

of or statute to that either atreaty effect,provisions declaring
ortribe,certain such members of it as chose to remain behind

on the removal of the tribe to be or author­westward, citizens,
individuals of tribes toparticular become onizing citizens

to a ofcourt the United States forapplication naturalization,
ofand fitness for civilizedsatisfactory forproof life; examples

inof see treaties and 1835which 1817 with the andCherokees,
and 1830in 1825 with the1820, Choctaws, 159,Stat. 211,7

v.488; Wilson236, 335, 483, 6 Wall.Wall, 83; ofOpinion
2 ofTaney, General,Attorney-General Opinions Attorneys

in462; 1855 with the 10 1159 v.Wyandotts, Stat. Karrahoo;
1 346Adams, Dillon, 344, ; ;v. 3 393Dillon,Gray Coffman,

Hicks 3Butrick,v. 413 inDillon, ; 1861 and in March, 1866,
with the 12 Stat. 14Pottawatomies, Stat. in 18621192; ;763

12with the Stat.Ottawas, 1237; and the 13 Stat.Kickapoos,
actsand of of624; March 3, 83,ch. con­Congress 1839, 7,§

the Brothertown and ofIndians, March ch.3, 1843,cerning
ch. and101, 7, 6, 1846, 88, 127,March 1865, ch.August 3,§

4, 647;the 5 9Indians,Stockbridge 351,concerning§ Stat.
55 13Stat. 562. See also; Stat. treaties with the Stockbridge

1856,Indians in 1848 and 9 11Stat. 955; 667;Stat. 7 Opin­
of General,ions 746.Attorneys

inChief Justice the theTaney, cited forpassage plaintiff
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in Scott v. 19 How.from his did not393, 404,Sandford,opinion
that tribes,either the Indian oraffirm or individualimply
tribes, hadthose the otherof beyondright, foreigners,members
of theircitizens own withoutwill,to become naturalizedbeing

“HisStates. words were:the United (the IndianThey”by
“ without likedoubt, the ofmay; subjectstribes) any foreign

be naturalized the of andby authoritygovernment, Congress,
of a and ofcitizens the UnitedState,become andStates; if

individual should his nation or andtribe,an take hisupleave
the white heabode would be entitled topopulation, allamong

and wouldthe which to anprivileges belongrights emigrant
'But anfrom other fromforeign people.”any emigrant any

cannot become a citizen ofState the Unitedforeign States
a renunciation of his oldformalwithout and anallegiance, ac­

States,ofthe United that renunciationceptance by through
form of naturalizationsuch as be law.may required by

The distinction between birth andcitizenship by citizenship
naturalization is marked inby the of theclearly provisions

“Constitution, which aby bornperson, citizen,exceptno natural
or a citizen of the United States at the time of the ofadoption

”this shallConstitution, be to the officeofeligible President;
and “the "have to establish an uniformCongress shall power
rule of naturalization.” art. sect..Constitution, 1;2. art. 1,
sect. 8.

the ThirteenthBy Amendment of the Constitution wasslavery
The mainprohibited. of the' sentence of theobject opening

Fourteenth Amendment was to settle the whichquestion, upon
there had been a difference of theopinion throughout country

court,and in this as to the (Scottof. free v.citizenship negroes
19 How. and to itSandford, doubt that all393); put beyond-

white or andpersons, black, whether not,slaves orformerly
born or innaturalizéd States,the United and no alle­owing

to. aliengiance should be citizens of theany Unitedpower,
States and of the State in which reside.they Slaughter-House

16 Wall.Cases, 36, 13; v. 102Strauder West U. S.Virginia,
303, 306.

This section two sources of and twocontemplates citizenship,
•sources birth and naturalization. The declaredonly: persons
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“ in the Unitedall born or naturalizedbe citizens areto persons
The evidentand to the thereof.”States, jurisdictionsubject

re-in someof these last words notis, subjectmerelymeaning
butStates,or to the of the Uniteddegree jurisdictionspect

and owingto their jurisdiction,completely subject political
relateAnd the wordsdirect and immediatethem allegiance.

time ofthedo toin the one ascase,to the time of birth they
thetoin other. thusnaturalization the Persons not subject

birth cannotthe the time ofof United States atjurisdiction
indi-eithernaturalized,afterwards,become so except by being

or col-acts,as under the naturalizationvidually, by proceedings
territoryas the force of a whichlectively, foreignby bytreaty

is acquired.
the UnitedIndians born limits of'within the territorial

one ofStates, to,members and immediateof, allegianceowing
the Indian tribes (an alien, althoughpower),though dependent,

are no morein a in States,sense born the Unitedgeographical
in“born to thethe States jurisdictionUnited and.subject

of the Fourteenththereof,” within of the first sectionthe meaning
ofofAmendment, any foreignthe children subjectsthan

orthatdomain ofthegovernment born government,within
the of ambassadorsStates,children the Unitedwithinborn
or nations.other of foreignpublic ministers

of the FourteenthThis sectionthe secondviewis confirmedby
“ shall be ap-that representativeswhichAmendment, provides

their respectiveStatesportioned according-tothe severalamong
in State,eachofnumberthe wholenumbers, personscounting

abolished,beentaxed.” havingIndians not Slaveryexcluding
thismade citizens,as slavesheldthe formerlypersonsand

has abro-of representativesthe apportionmentfixingclause
the Con-ofclause originalmuch of theso correspondinggated

Butof such persons.three-fifthscountedas onlystitution
• for thecount,from theexcludedtaxed arenot stillIndians

■ fromexclusionabsoluteTheirare not citizens.thatreason they
nowareall otherin which personsbasis ofthe representation,

consideredtheirwith beinginconsistentisincluded, wholly
citizens.

section for atheof second propor-furthertheSo provision
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tionate reduction of the basis of the of Staterepresentation any
in towhich the vote for electors,presidentialright representa-,

in or ortives executive officers membersCongress, judicial .or
of of is denied,the forState, except participarlegislature a.

“tion in or other to of the male inhabitantscrime,rebellion any
of and ofState,of such citizens thetwenty-onebeing years age

tocannot a denial the fran-States,” ofUnited apply .elective’
chise to Indians not form of thetaxed, who no part people
entitled to representation.

remark,It is also of that the aboutused,worthy language
which framed thetime,the same the Four-very Congressby

of theteenth in the first section Civil ActAmendment, Rights
beof shall citizens of the9, who United1866,April declaring

“is all in the and not sub-States, States,born Unitedpersons
to Indians not taxed.” 14ject any power, excludingforeign

Stat. Rev. Stat. 1992.27; §
cannot citizens be-Such Indians, then, birth, onlybeing by

in in Fourteenthcome citizens the second mentioned theway
“ inAmendment, naturalized the Unitedby States,” bybeing

or under orsome statute.treaty
The action of the of thepolitical departments government,.

not after the of theonly Amendmentproposal toby Congress
inStates June, 1866,the but since the 'inproclamation July,

of1868, its ratification theby numberrequisite of ac-States,
cords with this construction.

theWhile Amendment was before thepending legislatures
of the several States, treaties provisions for the.containing
naturalization of members of Indian tribes as citizens of the
United States were made on 4, 1866, with the Dela-July

inwares, 1867 Avith invarious tribes Kansas, and with the
Pottawatomies, and in 1868,with theApril, Sioux. 14 Stat.

15794, 796; Stat. 533,513, 532, 637.
The of 1867 with thetreaty Kansas Indians illus-strildngly

trates the that no canone become aprinciple citizen of a nation
vrithout its consent, and contradictsdirectly the supposition
that a member of an Indian tribe can’ at will be aalternately
citizen of the United States and a member of the tribe.

That treaty not for the'only provided naturalization of mem-
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otherPeoria, and and theirOttawa, Miami, tribes,bers of the
before the Districtdeclaration,theirfamilies, makingupon

of their intention to become citi-States,theof UnitedCourt
that; after some of520, 521; but,517,zens 15 Stat. reciting

under,had the ofbecome citizenswho treatythe Wyandotts,
the“unfitted for ofwere1855, responsibilities citizenship;”

a,nd of the of this tribe,a wholethat register peopleenacting
should be under thetaken,or elsewhere,in Kansasresident

Interior,the theof namesof-thedirection Secretary showing
“ to be andtheir desire remain Indians andof all who declafe

of and as de-andcondition,”in tribal incompetents orphansa
and that such and thoseof 1855,in the persons,treatyscribed

the' it thattribe;constitutethereaftershould providedonly,
consented to become a norcitizen,heretoforewho has“no one

shall be allowed toof suchor children any person,the wife
the consentthe free of thetribe,members*of except bybecome

its unlessand the shallafter noy organization, agenttribe
or unfitthat such is, through incapacity,party povertycertify

ofin thethe exercise of citizenshipto continue responsibilities
to aStates, and become charge.”likelyof the United public

516.15 Stat. 514,
Con-Amendment,the ratification of the FourteenthSince

for Indians of certainseveral acts naturalizinggress has-passed
orwere,iftribes, which would have been theysuperfluous

action of the citizensbecome, without any government,might
of the United States.

itinstance,the act ch. for1870, 296, 10,of 15,By July §
thewas if at time of Winne-thereafter anythatprovided any
to becomeIndians in the State of Minnesota should desirebago

of the toStates,citizens should makeUnited they application
the of Min-District Court of the Uniteid States for the District

and in court/make the same and take thenesota, open proof
of law for thesame as is naturali-byallegiance providedoath

of make to the satisfactionzation and shouldaliens, afeo proof
court andof the that were sufficiently intelligentthey prudent

interests, that hadto control their affairs and they adopted
of,civilizedthe habits had for at least five beforelife, and years
to their andbeen able themselves and there-families;support
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should be declared theupon they court to beby citizens of the
United theStates, declaration entered of andrecord, a certifi-
cate thereof to the andgiven theapplicant; of theSecretary
Interior, of thatupon presentation certificate, tomight issue
them in feepatents with ofsimple, power ofalienation, the
lands held them inalready andby severalty, cause tomight
be to them theirpaid proportion of the and effects ofmoney
the'.tribe held in' trust under orany law oftreaty the United
States; and suchthereupon should cease topersons be mem-
bers of the andtribe, the lands so to thempatented should be

tosubject andtaxation, inlevy, sale, like manner with the
of other citizens. Í6 Stat. 361.property the act ofBy March

3,1873, similarch..332,. 3, was forprovision made the§ natural-
ization of adult members of theany tribe inMiami Kansas, and
of their minor children. 17 Stat. 632. And the act of March
3, 1865, ch. 127, before referred to, making corresponding pro-
vision for the naturalization of of theany chiefs, orwarriors,
heads of families of the isIndians, re-enacted inStockbridge
section 2312 of the Kevised Statutes.

1871,The act of 25, ch. for theJanuary. 38, relief of the
•and Munsee ídIndians the ofStateStockbridge Wisconsin,

“ the ofthat for the whopurposeprovided determining persons
tribes and the future-are members of said relation of each to

the United two rollsStates,”the of should begovernment pre-
ofdirection the Commissionerof Indian Affairs,under thepared

councillors tribe,of the certifiedthe sachem andsigned by by
•the Commissioner tothe theselected superintendperson by

Commissioner; the one, to be de-and returned to thesame,
allnames of such offullthenominated the citizen ofroll, persons

their desire tofamilies, “asand their separatesignifyage,
become citizens of thesaid andtribe,their relations with to

denominated the Indianand to beother,United theStates,”
“ their tribalof as desire to retainof the names all suchroll,

ofthecharacter and continue under care and guardianship
re-made androlls,those soStates;”the United and.that

full surrender andshould be held as aturned, relinquishment,
class, to be-first of all' claimson of all those of thethe part

tribe,of the or to be interestedas membersknown or considered
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be made the United States formade or to byin any provision
“ ■ shall thenceforthdescendantsand and theirbenefit, theyits

of citizens of theall andto the privilegesadmitted rightsbe
16 Stat’.406.States.”United

of forclaimantsIndian pensionsPension ActThe exempts
to take thethefromin the or obligationnavyservice army

Act ofthe States.of Unitedtheto Constitutionoath support
Rev. Stat. 4721.; 574;28 Stat.ch. 17234,3, 1873, §March §

incon-homesteads areconcerning quiterecent statutesThe
or can make themselvesdoIndiansthatwith the theorysistent

acttheir tribe. Thefromcitizens apartby livingindependent
Indian borntoallowed131, 15, “'anych.3, 1875,of March §
or who hasof athe head family,isStates,in whothe United
abandoned,haswhoandofat thearrived twenty-one years,age

benefit oftherelations,”abandon, his tribalhereafteror may
“of his makingconditionacts, butthe homestead only upon
to beunder rulesof abandonment, pre-suchsatisfactory proof

” and furtherthe of the Interior; providedscribed by Secretary
in the homestead should be inalienablehis title absolutelythat

the that he shouldfrom the date of andfive patent,for years
tribalannuities,share in all funds,to lands andbe entitled

ifas had maintained hisother tribal relations. 18property,
Stat. And the act of March ch.3,1884,420. 180, 1, while it§

“ ” “located on lands toIndians avail themselvespublicallows
laws as and thehomestead to same extent asof fully maykhe

done of States,”he citizens the United thatnow by provides
theand effect of the thethe form shall be thatlegal patent
does and will forStates hold the landUnited twenty-five years

for the Indian thetrust and his widow andin entry,making
inwill then it fee to him them. 23and or Stat.heirs, convey

96.'
tendednational has more and moreThe towardslegislation

of theand civilization and themIndians,educationthe fitting
Indian ortribes,citizens. Rut the whetherbe anyto question

far inthereof, have become so advanced civiliza-membersany
andof the ofshould be let out statethattion, they pupilage,'

isand ofthe citizenship,to responsibilitiesadmitted privileges
nation arebe the whose wardsto decided by theya question
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seek to and notbecome,and whose citizens each Indianthey by
for'himself.

in orThere is the statutes decisions, referrednothing to
control the conclusion toto which wecounsel, have beenby

of thea consideration of the Fourteenthbybrought language
and of the condition of theAmendment, Indians at the time

andof its ratification.proposal
The act of ch.27,1868, 249, the ex-July ofdeclaring right

be natural and inherentto a of all andpatriation right people,
“ inthat the of this thisreciting recognition principle govern-

ment has received from all and in-nations,freely emigrants
them the of itvested with while affirmstherights citizenship,”

’of man himself fromto oneright every expatriate country,
contains to enable him to become a citizen of another,nothing
without naturalized under its 15 Stat.being authority. 223;

1999.Kev. Stat. §
The of the act of of Marchprovision Congress 3,1871, ch.

“ Indian or withinthat hereafter no nation tribe120, the terri­
of the United States shall betory oracknowledged recognized

nation,as an tribe or Unitedwith whom theindependent power
States contract is awithmay by treaty,” coupled provision
that isthe of made hotany treaty already lawfullyobligation
to or and its utmostbe invalidated possiblethereby impaired;
effect is to the Indian to be dealt with for thetribesrequire
future the and not thethrough treaty-­through legislative

16 Stat. 566 Rev. Stat.; 2079.making power. §
v. 23 Int. Rev. Rec.Elm,In the case of States 419,United

in the District thedecided Wallace Court of Unitedby Judge
of the Indian AvhoYork,the Northern District NewStates for

into in was born the Statea vote 1876was held to have right
a tribe which had ceasedof of the remnants ofNew oneYork,

State; ain and statute of the Stateto exist as á tribe that by
that native Indianit had been enacted any might purchase,

and, whenever he shouldlands,hold and havetake, convey
of one hundreda the value shoulddollars,become freeholder to

courts,to and to the civil of thetaxation,be liable jurisdiction
in to the same extent as a citizen. Y.the same manner and N.

of hech. condition the tribe from whichStat. The1843, 87.
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his so far asderived of itany remainedorigin, fragments within
ofthe State New York, resembled the condition of those Indian

ofnations which Mr. Justice Johnson said in v. Peck,Fletcher
“6 Cranch, 146, that have87, theirthey totally extinguished

national and submittedfire, themselves to the of thelaws
” and whichStates; Mr. Justice McLean had in whenview,

he observed in Worcesterv. 6 in515, 580,Pet. thatGeorgia,
“ofsome the old tribes re­States, where small remnants of

main, surrounded white theirwho,andby bypopulation,
reduced had thelost ofnumbers, the self-government,power
laws of the State thehave been forthem,extended over pro­
tection of their as to the con­also,and Seepersons property.”
dition of in of tribesMassachusetts,Indians remnants never

ofthe or acts thetreaties or.exeoutiverecognized by legislative
United Danzellcommunities,States as distinct v. Web­political

;108 Mass. 469133; ,Mass. v. 129 Mass.Pellsquish, Webquish
ch.1862, 184; 1869,Stat. ch. 463.

theto the fromThe cited as favorable plaintiff opin­passages
390, in5 385,in Ex ExDillon,deliveredions parte Kenyon,

and in United States v.397,5 Dillon, 394,Reynolds,parte
The453, were obiter dicta. CaseDillon, 464, Rey­5Crook, of

in of the Unitedthe Circuit Courtanwas indictmentnolds
of for a murderDistrict Arkansas"Westernfor theStates in^

that court hadwhich ifjurisdictionofIndian country,the
was not an andIndian,man wasor the deadeither the accused

thein of thefavor jurisdiction, uponParkerdecided by Judge
that,and the onemen,were concedingthat both -whiteground

was an Indian inother nevertheto be an Indian by marriage,
two casesof the other404. Each5 Dillon, 397,sense.any

awhether citi­and anyhabeas person,was a writ of corpus;
entitled tohis isof .liberty,zen not,or unlawfully restrained

East, 195 Case;13Venus,the Hottentotthat writ. Case ofof
In103.Kaine, 14 How.493; In reBrock.Santos, 2Dos

thein whichthat the courtheldParkerCase,Kenyon's Judge
theof subjectnoconvicted hadhad jurisdictionbeenprisoner

act wasof theof the commissionbecause thematter, place
and, as was trulylimits of its jurisdiction,territorialbeyond the

5 Dillon,case.”of thisconclusivebé"this alone wouldsaid
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the Ponca Indians were dis-In United States v. Crook,390.
the officersbecause whomilitaryby Judge Dundycharged

forcethem tothem were the Indian Territory byheld taking
5 and in theDillon, 468;withoutand lawful authority;any

that learnedthe record before us shows,case at asbar, judge
for the defendant.concurred the belowin judgment

us has been wellthe beforeThe law statedquestion byupon
of the United States for thein the District CourtDeadyJudge

theof InDistrict againstjudgment plaintiffOregon. giving
“he borncase at said: abar,in a case theresembling Being

‘,an ’—the Chinookof communitymember independent political
the,ofnot born to the United—he was subject jurisdiction

in 2born its McKay Campbell,allegiance.”.States—not v.
“• But134. in he said: anAnd a later case118,Sawyer,

Indian make the United Statescannot himself a citizen of
thewithout consent and the Theofco-operation government.

fact that he has abandoned life or tribalhis nomadic relations,
and the habits and manners of civilized beadopted maypeople,
a reason he should be made a citizen of thegood why United

butStates, does not of itself himmake one. To be a citizen of
the United States is a which nopolitical notprivilege one,
born can assume without itsto, consent in some form. The

inIndians not born to theOregon, being ofsubject jurisdiction
were not bornStates,the United citizens and I am notthereof,
oraware of law which ofany them have beentreaty by any

made so since.” United States v. 6Osborne, 409.406,Sawyer,
the whether action of a State can conferUpon question any

of on Indians of a tribe stillrights citizenship byrecognized
the States asUnited its tribal existence, we needretaining not,

doand annot, because the State of Nebraskaexpress opinion,
not tois shown have taken action the conditionany affecting

of this See v. 2Chirac,Chirac Wheat.plaintiff. Fellows259;
19Blacksmith,v. How. 366; United States 3 Wall.v. Holliday,

94407, 420; States v. U.United S. 618.Joseph, 614,
The not ofa citizen theplaintiff, United underStatesbeing

the Fourteenth of the has beenConstitution,Amendment
of no the Amendment,secured Fifteenthdeprived right by

and maintain action.cannot this Judgment affirmed.
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with, Mr.whom concurred JusticeHarlan,Mr. Justice
Woods, dissenting.

tofeel constrainedMr. Woods and expressJustice myself
which our brethrendissent from the giveour interpretation

Amendment whichthat of the Fourteenthto clause provides
“ andStates,or naturalized in the Unitedthat all bornpersons

theare citizens of Unitedthereof,to thesubject jurisdiction
reside.”whereinand of the State theyStates

the is this i John therecord, Elk,The ascase, bypresented
of the Indian race. He was bornis aerror,in personplaintiff

Hislimits of the United States. parentsthe territorialwithin
one of the Indianhis members ofbirth,time ofat thewere,
however,a toMore than year, .priorin thistribes country.

in the ofas a voter Omaha,be citytohis registeredapplication
his astribe,'and,withall relations alleges,hadhe severed .he
himself to the ofsurrendered jurisdictionand completelyfully

of involvedwas, course,surrender inSuchStates.the United
demurrer to the admitstheas petitionofhis act becoming,

theof State of Ne-a residentbecome, bonadidthat he fide
voter,as ain 1880 to behebraska. When registeredapplied

andofthealso admitted, ageas ishe qualificationspossessed,
electorsforward, byandState,'in county, requiredresidence

con-It is likewiseState.and laws of thatthe Oonstitution
the timeatif,sowas entitled to bethat he registered,ceded

of the United States;he was a citizen for,of his application,
Nebraska citizen of theand lawsthe Constitution of everyby

andStates, the ofUnited necessary agehaving qualifications
ward,and is entitled to vote.residence in State, county,

citizen is theWhéther he was such presentedsingle question
this writ of error.by

that ElkIt is said that the contains no averment was-petition
in or been treatedtaxed the State in he everresides,which -had

that not haveher as a citizen. It the court wouldis evidentby
him if theheld to be a citizen of the United evenStates, peti-

taxed;he was be-tion had contained a-direct averment that
born withinits in is, that,cause effect,judgment, althoughlegal

ifcould at hisStates, not,the territorial limits of the United he
birth nationala member of an Indian tribe, citizenshipacquire
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inof the Fourteenth butforce Amendment,by only pursuance
or for hisof some statute naturalization. Ittreaty providing

seem towould, therefore, whether he wasunnecessary inquire
histaxed at the time of to be as aapplication voter;registered

if the “allwords bom ... in thefor, Unitedpersons
to theStates and in-subject thereof,” were notjurisdiction

totended embrace Indians born in tribal butrelations, who
became bona States,theresidents of severalsubsequently fide

thethen, of such Indians is not alteredmanifestly, statuslegal
fact thatthe are intaxed thosethey States.by

While that national asdenying conferred thatcitizenship, by
amendment, the whether thenecessarily depends upon inquiry

it taxed inis the of orresidence,State his hasperson claiming
therein from which taxes be we submitderived,property may

that the does theshow that ispetition sufficiently plaintiff
that totaxed, is, the class the laws of Ne-which,belongs by
arebraska, to the and oftaxation. Constitution lawssubject By

Nebraska all real and in that areState, sub-personal property,
to assessment and taxation. of fullject Every person age

a is to listthereof,and residentmind,sound being required
taxation. Const. Neb.,for art. 9,all of his propertypersonal

of ch. 400-1. Of theseNeb., 'T'T,Stat.1; pp.Compiled pro-§
of taxation this courtthevisions judicialwill.takesubjectupon
did not that should benotice. Good theyrequirepleading

anin the avermentatset forth, large, petition.' Consequently,
resident of Nebraskais a citizen and bonathat the plaintiff fide

to and is intaxed,that he is taxation,in law, subjectimplies,
farhas become so incor-Further: Thethat State. plaintiff'

of Nebraska that,the mass of being,with the peopleporated
hethereof,residentcitizen anda consti-avers,as the petition

ch.Stat. 56. HeNeb.,of hertutes a militia. Comp.part
and beof Indian tribe,an suea membernomay, longerbeing

inis counted everyin And he apportionmentsued her courts.
heroftheinof the legislature; requirementrepresentation

“ theshallthat the apportionConstitution legislaturebeing,
of in-numberto theSenators and accordingBepresentatives

and officerstaxed and soldiersnotIndianshabitants, excluding
1.art. 3,of Neb.,the United States army.” §Const.
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in ofwere,the of the thereAt Constitution manyadoption
not of who constitutedIndians, tribe,membersStates,the any

thefor benefit Stateof the whose governmentsa part ^people
is from that clause of articleThiswere established. apparent

in thewhichsection 3, requires, apportionment represent-1, of.
“severaland direct taxes the States toatives among according

“numbers,” the exclusionof Indians not taxed.”their respective
that in thetime, States,that there at Unitedwere,This implies

were to-taxed, is, taxation;who Were that subject byIndians
residents. Indiansthe State of which werethe laws of they

relations, and, therefore,not taxed those who held tribalwere
State,not to the and were sub-ofwere subject authority any

the under theto of the United Statesject only authority
in to Indian tribesconferred referenceuponpower Congress

this inin The same the Four-iscountry. provision preserved
Amendment;teenth thefor, now, as at the of Consti-adoption
Indians in thetution, several are taxed theirStates, who by

are counted inlaws, the ofbasis inestablishing representation
Congress.

“the act ofBy 9, entitled1866, An ActApril to allprotect
in the United States in their civil andpersons furnishrights,

”means their vindicationfor Stat. it(IT is that27), provided
“all born United,Statesin thepersons and not tosubject any
foreign Indianspower, taxed,not de-excluding are hereby
clared to be citizens of the' United so farStates.” as weThis,
are is theaware, first general enactment of themaking persons
Indian race citizens of the United Numerous statutesStates.'
and treaties for all the memberspreviously provided individual
of Indianparticular tribes in certainbecoming, contingencies,

States;citizens of the United act 1866But the of reached
Indians innot tribal thatrelations. question, byBeyond

nationalact, allwas conferredcitizenship directly upon persons
“thisin of whatever notcountry, race Indiansonly(excluding

werewho born thewithin the limits oftaxed”), territorial
andStates,United were not to foreign power.subject any

one must admit inthat an oneSurely -Indian,every residing
theof andStates, became,to forcethere,taxationsubject by

of the act of a1866, citizen of the United al-States,alone



1Í8ELK v. WILKINS.

Woods,Harlan, JJ.Dissenting Opinion:

a of a tribe.'memberborn,whenbeen,havehethough may
totaxed evinced aIndiansThe of purposeexclusion .not

residence.the State of theirto taxationinclude those subject in.
morethat with distinctnessnotcould purposeexpressLanguage

in re-'theof 1866. doubt subject,than does the act Any upon
in the Unitedrace Statesto of the Indian residingspect persons

a will be removedand not members ofTerritories, tribe,or
in whichdebates,an examination of the many distinguishedby
in the Senate of the United■statesmenand lawyers participated

was under consideration.act of 1866States when the
thefrom Com-In the bill as Judiciaryoriginally reported

“ ”no words Indians not taxedthere weremittee excluding
to be Attentionthefrom citizenship granted. beingproposed

-the friends of the measure disclaimedfact,to thiscalled any
incitizens of those who tribal reía-.make weretopurpose

meet,of their In order towith own.tions governments
of thoseto the wishes desir-that whileobjection, conforming

Indiansto invest with all permanently separateding citizenship
residencefrom their and reason of theirtribes, who, awayby

underfrom a of thetribes,their constituted people-part
Trumbull,of whothe the United Mr.States,jurisdiction

“ exclud-it the wordsthe modifiedbill, by insertingreported
What intended that modifi-not taxed.” was bying-Indians

him inusedcation from theappears following language by
debate:

“ who notOf declare the wild Indians docourse we cannot
notof the who areStates,the Unitedrecognize government

to who havetreaties,our with whom makelaws, wesubject
whom we dotheir own who have theirlaws, own regulations,

the commission ofnot to interfere With forintend or punish
of the Unitedcrimes the -to be theother,one subjectsupon

bein of mustStates the sense Theybeing excepted.citizens...
theThe them fromof the States excludesConstitution United

itthe the United States whenenumeration of ofpopulation
It has oc-that not taxed are to be excluded.Indianssays

thewould meetcurred the amendmentthat,meto perhaps,
words,views of these constitutionalall which usedgentlemen,

States,inand said born thethat United excludingall persons
yol. cxn —8
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nottaxed,Indians not and tosubject any shallforeign power,
citizens of thedeemed Unitedbe States.” 1stGlobe,Cong.

39th 527.Sess., p.Congress,
toIn the Mr.replying objections Hendricks to theurged by

as amended,even Senatorbill Trumbull said:
“Does the Senator from Indiana want the wild roaming

not notIndians, totaxed, oursubject to be citizensauthority,
of the United that are not to be counted in ourpersonsStates —

not,? If he does let him not to this amend-government object'
that in evenment the Indian when hebrings [only] shall have

his wild andhabits,-cast submitted to the ■laws organisedoff of
aand become citisenl Ibid.society 528.

. The entire debate withshows, clearness, indeed,singular
with absolute that no Senatorcertainty, who in it,participated

in favor of or inwhether to the measure, doubtedopposition
the asthat andbill, admitted, waspassed, intended to admit,

to national Indians whocitizenship abandoned their tribal re-
ofbecame residents one of thelations, and States or Territories,

the full of the Unitedwithin States. It was sojurisdiction
President Johnson, in his vetoby who,interpreted message,

said:
of the bill allthe first section born in thepersons United“By

and not toStates, subject any Indiansforeign power, excluding
to beare declared citizens oftaxed,not the United States.

the Chinese ofThis the Pacificcomprehends States,provision
taxation,to the calledIndians as wellsubject people Gypsies,

as blacks,as entire race of color,the designated persons negroes,
ofmulattoes, and African blood. individual ofpersons Every

in Unitedraces,those born the States, is, the bill, made aby
United States.”citizen of the

manifest,It would fromseem this ofbrief review the history
act of that one1866,of the of that was topurpose legislation
national aconfer of the Indiancitizenship race inupon part

of atthem,this as resided in one ofleast, thecountry —such
or and wereTerritories,States to taxation and othersubject

And it isburdens. to be observed that, whoever waspublic
the terms ofincluded within the contained in act,thatgrant,

thebecame citizens of United States, without ofrecordany
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so vasconferredThemade. citizenshipnames beingtheir
of the whichfactsthe existencewhollyto uponmade depend

to thecondition grantto abedeclared precedentthe statute
effect.taking

actthe ofwhichof the passedsessionAt the same Congress
and submittedAmendment was approvedthe Fourteenth1866,

the formersustainedwhofor Thoseto the States adoption.
theof de-examinationAnthe of the latter.adoptionurged
amend-,of thatin the considerationbates Congress, pending

of thosetheon partshow that there wasnull noment, purpose,
tovotes,theiritit or of byframed those who sustainedwho

admit-of1866,ofthe acttheabandon policy inaugurated by
fromas weresuch Indians separatedto nationalting citizenship

oforthe Statesand were of one of onetribes, residentstheir
or territoryofthe outside reservationTerritories,of any

Indianofthe andfor exclusive use occupancyset apart
tribes.

to of thePrior the Fourteenth Amendment numer-adoption
with reference to bodiesous statutes were of,passed particular

allunder which theIndians, individual members of such bodies,
of theirthe dissolution tribal relations-or the divisionupon upon

derived fromtheir lands theof became or weregovernment,
to citizensof thebecome,entitled United States forcé aloneby

of the withoutstatute, of the formsobserving any byrequired
the naturalization laws in the case of a aforeigner becoming

ofcitizen the United States.' Such the Marchwas statute of
5 Stat.1839, 349, to3, the Brothertown inIndians,relating

the then of Wisconsin.Territory . consented that theCongress
forlands reserved their use be theamongmight partitioned

individuals that tribe. The act thecomposing parti-required
tion to be evidenced a and to be filed thewithby report map

of the whom itSecretary should be toInterior, transmittedby
“the President; the act the Broth-saidwhereupon, proceeded,

Indians, them,ertown and andeach of then beshallevery
deemed to frombe, that time are declaredand, forth, hereby
to citizens of the tobe, United States all andintents purposes,

Immunitiesand shall be entitled to theall andrights, privileges,
of citizens,”such &c. Similar was enacted withlegislation
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to the 5Indians. Stát.reference 646-7.-Stocfcbridge Legisla-
tion of this character has an theimportant bearing upon present,

for it to ofthat,shows the the Four-question, prior adoption
teenth Amendment it had often been the of topolicy Congress
admit Indianof race to their„the.persons uponcitizenship

to have tribal and without the refer-ceasing relations, slightest
ence to the thatfact were born in tribal Itrelations.they

alsoshows that the thus was innot,citizenship granted every
instance, to be evidenced the record of a court.required by
If it be said that the tostatutes, for theprior 1866, providing
admission of Indians to in their execution,citizenship, required,
that a record be ofmade the names of those who thus acquired

our answer is, that it was forcitizenship, entirely competent
to itas did in act ofthe withCqngress 1866, suchdispense, any

record made in a court or in of thebeing any department gov-
ernment. And it must becertainly that,conceded inexcept

“cases of naturalized in the United States” (whichpersons
refers to those who embraced theare natural-phrase only by

-ization laws and not to the Fourteenth AmendmentIndians),
notdoes the it to be evidencedbyrequire citizenship granted

the or* of theby record of ofcourt, any department gov-any
ernment. to the of whateverSuch citizenship passes person,

factiace, who is embraced its the ofby provisions, leaving
to when it shall becomedetermined,becitizenship necessary

to do so in in the samethe course of legal inquiry, way
that to one’s or areas residencedomicile,nativity,questions
determined.

If it be also that,-said since the of Fourteenththeadoption
Amendment, has for thestatutesCongress' providingenacted

of our is,answer that those statutes hadIndians,citizenship
reference to the members of could whiletribes, not,which

continued inthey relations,tribal theacquire citizenship granted
theby Amendment. statutes did deal indi-Those not with

vidual Indians who had severed their connections andtribal
were residents within the States of the under the com-Union,

of the United States.plete jurisdiction .
isThere in ofthe .ofthe the Four-nothing history adoption

teenth Amendment ourwhich, in the conclu-opinion, justifies
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that those Indians are included in its ofsion only national’grant
who at the time of theirwere, tohirth, thecitizenship subject

of the United States. Asjurisdiction stated,complete already
to doctrinesthe of the in thiscourt, case—if doweaccording

not the effect of its decisión—thewholly misapprehend plain-
if born while his weretiff, members of an Indian tribe,'parents

'not bewould embraced the had heevenby amendment, been,
time itat the awas one ofresident of theadopted, permanent

States, to intaxation, andsubject and, fact, paying property
taxes, to the full extent race inpersonal the whiteofrequired

samethe State.
When the Fourteenth in theAmendment was Senatepending

of the United States, Ml: Doolittle to insert aftermoved the
“words to the thesubject words “exclud-thereof,”jurisdiction

Indians not taxed.” His in soing avowed object amending
the measure was to all from theexclude, beyond question,

of tribal Indians who—since theyproposed grant citizenship,
were, in a to the of the Unitedsense, subject jurisdiction

in Theas embraced thebe regarded grant.mightStates—
ofother friendsMr. Trumbull andbywas opposedproposition

that,theamendment, upon groundconstitutionalthe proposed
”“ misconstrued, and,not taxed beIndians mightthe words

in that thewerewords unnecessary, phrasethosealso, because
those whothereof” embraced onlyto the“subject jurisdiction

theof Unitedto the complete jurisdictionwere subject
Indians inof tribalbe saidnotwhich couldStates, properly

the friendsannouncedit byBut wasrelations. distinctly
in theto include grantthat intendedthe measureof they

thewithinIndians who were jurisdictionof national citizenship
such Indianslaws, becauseand to theirStates,of the subject
the Unitedofunder thebe jurisdictionwould completely

“ com-who comeIt thoseis onlyMr. Trumbull:States. Said
our laws,toarewhoour jurisdiction, subjectwithinpletely
nobe objec-and there cancitizens;ofthat we think making
citizens.”should bethat suchtion to the personsproposition
to 2893.1st. 39th 28904, Sess.,Pt.Globe, pp.Cong.,Congress.

“ he remarked thattaxed,”Indians notto the phraseAlluding
amendmentthe constitutional wasofthe proposedlanguage
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the of 1866 at the same session.than that actbetter passed.of
He observed:

‘“ not taxed.’Indianstheis a about wordsThere difficulty
thebecause ofI think issoone of the reasons whyPerhaps
in-himselffrom Indianathe Senatorwith whichpersistency

the words‘Indians not taxed,’ verysisted that phrase..the
insert wouldhere,wishes tofrom Wisconsinthe Senatorwhich

that was thethatnot a tax;that didexclude payeverybody
Senator fromit Theof must takeit; literally.wemeaning

if the Senatorbut,nor did I,thatdid not toagreeMaryland
which,a constructionit Avouldreceivefrom Indiana was right,

not be forfor,Wisconsin wouldthe fromsure,I am Senator
ourour limits and jurisdic-come within AAÚthinif these Indians
a citizen ofmakeare- he as sooncivilized,tion and would just

as of the rich Indian.” Ibid. 2894.a Indianpoor
all that Senators andA careful examination of was said by

of thethe consideration bypending CongressRepresentatives,
us inAmendment,Fourteenth that onejustifies everysaying

inwho the whether ordebates, for theparticipated against
amendment, believed that in the form in itAvhich was approved

it and was intended toby granted, nationalCongress grant,
to of the Indian incitizenship race thisevery person country

who Avasunconnected Avith and whoany tribe, inresided, good
faith, outside of Indian reservations and within one of the

Territories ofStates or the Union. This fact is, Avethink,
entitled into the andgreat weight determining meaning scope
of the amendment. Co. v. 111Lithographic U. S.Sarony, 57.

In this connection refer to anwe elaborate madereport by
Mr. to ofthe Senate the United in ofCarpenter,, behalfStates,
its the 14thon ofjudiciary committee, TheDecember, 1870.

was made ifi to-anobedience toreport as toinstruction inquire
ofthe effect the Fourteenth Amendment the treatiesupon

thewhich United States had with Indian tribes of thevarious
“The Forcountry. these commit-report reasonssays: your
that,notdo hesitate to thetee Indian tribes Avithin thesay

thelimits of United and theStates, individuals, members of
such tribes, while adhere to and form of thethey a tribespart
to Avhich not,arethey within of thethebelong, meaning
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£ ’to the ofAmendment, theFourteenth subject jurisdiction
that Indiansand, therefore, such have not be­States;United

the ofUnited States virtue that amend­come citizens of by
committee are in this conclusion,if correctand, it;ment your

heretoforethe treaties made- between the Unitedfollows that
areIndian tribes not that amend­and the annulledStates by

££closes withment.^ this ItThe report significant language:
inis to this that rela­concludingsay, report, treatypertinent

exist with Indian ortions tribes nationscan andonly,properly
aremembers Indian tribethat, when the any scattered, theyof

in mass our and becomeare the people,merged equally subjectof
Unitedthe the States.”to jurisdiction of

The before us has been examined a writerbyquestion upon
toconstitutional law whose views are entitled respect.great

to the definition of nationalJudge Cooley, referring citizenship
theas contained in Fourteenth Amendment, says:

“ thethe terms of amendment, ofBy express persons foreign
thebirth, who have never renounced to whichallegiance they

have a residence inwere thisborn, may country,though they
business, orinstruction,formore or less pleasure,permanent,

ofthe inhabitants theNeither arenot aboriginalare citizens.
their tribal relationsso ascitizens, they preservecountry long

chiefs,the of their notwithstandingand headshiprecognize
are underof our ownthe action theyasthat, people,against

to athe be said oweof andlawrs,the may qualifiedprotection
withinthe When territoryto livinggovernment.allegiance

laAvs, Territorial,the State or are extended,over Avhich either
time,at the same held amenable to,are by, and,they protected

the and'in all their intercoursethose Avith bodylaAvs politic,
asalso,are awith the individuals butit; theycomposing
andas under the directionregarded beingpeople,quasi-foreign

tothe andof subjected peculiartutelage general government,
£ toareas communities. They subjectdependentregulations

’ of the in a muchthe United States qualifiedjurisdiction only
would besense; and it inconsistent semi-­with theobviously

acharacter of such and Avithtribe, the obedienceindependent
are to render to tribal thatthey their head,expected they

should be vested with the on theor, othercomplete rights,
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to the full of Americanhand,.subjected citizens.responsibilities
fornot,It a moment,'would be contended that such was the

effect of this amendment.
When, however, the tribal relations are .dissolved, when

of the chief or the of the tribetheTieadsMp is noauthority
the individual Indian,and. hislonger recognized, backturning.'

his former mode of life, makes himself a member of theupon
civilized the case is altered. Hecommunity, then nowholly

a divided helonger acknowledges ; himself toallegiance joins
the he evidence ofbody his topolitic; gives thepurpose adopt

andhabits customs of civilized and as his caselife; is then
thewithin terms of this it seemamendment, would that his

to in andright mustprotection, person, property beprivilege,
as toas the the tocomplete allegiance whichgovernment hte
must then be as in asheld; short, that ofcomplete, otherany

bornnative inhabitant.” 2 Const.,Story’s Cooley’s Edi.,
654.1933, p.§

sameTo effect are Ex 5 Dillon,the 390parte Kenyon, ; Ex
Ib. United States v. Ib.307; Crook, 454;Reynolds, Unitedparte

Northern District ofElm, S., York,States v. Dist. Ct. U. New
419.Int. Rev. Rec.23

the inIt to us that so farAmendment,seems Fourteenth as
nationalit intended to confer ofcitizenshipwas upon persons

its vital forcerobbed of aIndian constructionrace,.is bythe
thosesuch who,from citizenshipexcludeswhich although

within thearerelations,born in tribal ofcomplete jurisdiction
in some of ourwere,the There States andUnited States.

amendment was submitted Con-the bytimeTerritories at the
left their tribes andhad comefinallyIndians whogress, many

of the United States. Theywithin the jurisdictioncomplete
are vast num-as were orforas citizenshipwere fully prepared

races in the same localities. Is itand coloredbers of the white
who the whichframed,the statesmenthat Coagressconceivable

in-who that amendment,and the adoptedsubmitted, people
national and theState, entireto confer upontended citizenship,

of African descent (thein this country larger partpopulation
held in and thebefore sameslavery), byof waswhich shortly

fromto such Indiansexclude citizenshipconstitutional provision
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bonawho,been in and byhad never slavery, becomingwho fide
within theand Territories juris-residents'of States complete

evinced a to abandonthe United hadStates,of purposediction
a of the oflife and becomeformer mode of part Peopletheir

in thethis beIf answered nega-the United States? question
init then we are withhold-must be, justifiedas we thinktive,

the fromdoctrine which excludesour assent to the plaintiffing
the thatStates,the uponthe of citizensof Unitedbody ground

of Indianmembers anhe born,his when waswere,parents
such itif he be excluded anytribe. canFor, upon ground,

Amendment, didthe Fourteenthfollow thatmust necessarily
born inwho, althougheven to Indiansnot citizenshipgrant

from theirat severedrelations,tribal itswere, adoption,
as well'of thetheand totribes, subject jurisdiction,complete

in whichUnited as the State orStates of Territory they
resided.

Amend-it to construe the Fourteenthbrethren, us,Our seems
“ to theas if Allment it read: born juris-subjectpersons

the citizensof, States,diction or naturalized United arein,
”of inof the United States and the State which they reside;

inis,the itamendment,whereas as implies respect per-of.
in this thatsons born claim thecountry, they may rights

of national from and- after the moment be-citizenship they
•to the-come of the Unitedsubject jurisdictioncomplete

notStates. This would include the born inchildren, this
of a minister, for the reasoncountry, foreign that, under

fiction ofthe asextra-territoriality interna-recognized by
“ •tional suchlaw, minister, in a coun-actuallythough foreign

considered still tois remain within the of histry, territory
State,” and, heown continues to theconsequently, “subject
of his ownlaws both with tocountry, hisrespect personal

and ofstatus, his and hisrights children,property; though
born in a are considered asforeign country, natives.” Halleck’s

Law, 10,International ch. 12. Nor born with-was plaintiff§
out of thethe in thatUnited States the same sensejurisdiction
the aof born of thatState, within thesubject foreign territory

be said to haveState, been born without themay jurisdiction
of our For to the indecision Cherokeegovernment. according
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5 Pet. 17,Nation v. the oftribe, of which theGeorgia, parents
“not amembers,were was in the senseState,plaintiff foreign

‘butof a domesticConstitution,” in athe dependent people,
“state of and so under thepupilage,” completely sovereignty

and ofdominion the United toStates, that any attempt acquire
their to aor formlands, them,connection wouldwithpolitical
be considered an invasion of our and act of hostil­anterritory,

which inity.” the court that caseThey occupied territory,
“ asaid, of the United title tocomposed the whichpart States,”

“this nation asserted of their In all our in­will.independent
tercourse with nations,” said Chief Justice inforeign Marshall,

“the same incase, our commercial inregulations, any attempt
-at intercourse between Indians and areforeign nations, they
considered as within the limits ofjurisdictional the United
States' to of thosesubject restraints aremany which imposed

our citizens. . . . look ourupon toThey forgovernment
its andkindnessprotection; rely its to itupon power; appeal

for relief to their wants; and address the asPresident their
inGreat Father.” And 4United States v.again, Rogers, How.

572, court,this Justice said itChief thatspeaking by Taney,
“ and established ofwas too to admit thatfirmly clearly dispute

within the territorial limits ofIndian thetribes,the residing
to their TheStates, are CherokeeUnited subject authority.”

11 616.Wall.Tobacco,
in under the dominion,the andPorn, therefore, territory

limits of thewithin the United States,jurisdictional plaintiff
a residence in one ofhas as Avashis undoubted right,acquired,

and toStates,the with her and is to taxationconsent, subject
ofall other burdens her residents everyby uponimposed race*

If he did not on hisnational abandoningacquire citizenship
tribe and residence in of the States,oneby subjectbecoming,
to the then theof the States,Unitedjurisdictioncomplete
Fourteenth Amendment has to infailedAvholly accomplish,

of the Indian we intendedrace, Avhat, think, was'respect by
and there is still in this andit; acountry rejecteddespised

class of with no bornwhatever; who, inpersons, nationality
our no to andterritory, owing allegiance any foreign power,

as residents of the to allsubject, States, the burdens of govern-
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of nor en-ment, are not members communityyet any political
to or immunities oftitled of the citizensany rights, privileges,

of the United States.

BURLINGTONADAMS COUNTY v. & MISSOURI
CO.RAILROAD

supremeIN the court OF IOWA..error to

Argued 22, November 3, 1884.October 1884. Decided

thepresented bya arequestions pleadings,When record shows that two one
non-Federal, judgmentand one the below uponFederal and that rested a

- jurisdictionquestion,of the non-Federal this court has no re-decision to
judgment.thatview

Suit,in theThe facts which make case inare statedequity.
of the court.the opinion

and Mr.G. F. M. Davis forWrightMr. George argued
in error.plaintiff

Mr.Stuart,M. Samuel and Mr. M.Mr. T. J.Shellaba/rger
in error, submitted on theirfor defendants briefs.Wilson,

Waite delivered theJustice of the court.Mr. opinion.Chief

a in Adamsis suit theThis brought by Iowa,equity County,
December,of 1869,in on 23d theerror, the againstplaintiff

Railroad in aand River' StateMissouri Company,Burlington
to lots of land.to its titleIowa, sixty-sixforty-acreof quietcourt

act ofthetitle'under Septemberasserts swamp-landThe county
underrailroadch. and84,9 Stat. 519, company28, 1850, the

11 Stat.- ch. 28.1856, 9,15,act of Maythe Iowa land-grant
bntitle of thethe county,in deniedanswer,itsThe company,

thelands withinnotthe lands were swampthe thatground
ma-took issue onandact, everyof the swamp-landmeaning

under thatbill to a titlein theof fact supportterial averment
act.theunderits own title land-grantthen setact. It up

asinof the lands dispute,aaverred selectionThe petition
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